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SUCCESSIONS AFTER DEATH. 347

of the civilians, in whose language it was so long ex-
pressed. For the same reasons that have just been men-
tioned, it is also needless to weigh the evidence of the
Anglo-Saxon sources, although it seems tolerably clear
from several passages in the laws that there was some
sort of identification.!

As late as Bracton, two centuries after the Norman con-
quest, the heir was not the successor to lands alone, but
represented his ancestor in & much more general sense, as
will be seen directly. The office of executor, in the sense
of heir, was unknown to the Anglo-Saxons,3 and even in
Bracton’s time does not seem to have been what it has
since become. There is, therefore, no need to go back fur-
ther than to the early Norman period, after the appoint-
ment of executors had become common, and the heir was
more nearly what he is now.

When Glanvill wrote, a little more than a century after
the Conquest, the heir was bound to warrant the reason-
able gifts of his ancestor to the grantees and their heirs ;3
and if the effects of the ancestor were insufficient to pay
his debts, the heir was bound to make up the deficiency
from his own property.* Neither Glanvill nor his Scotch
imitator, the Regiam Majestatem,® limits the liability to
the amount of property inherited from the same source.
This makes the identification of heir and ancestor as com-
plete as that of the Roman law before such a limitation
was introduced by Justinian. On the other hand, a cen-

1 Ethelred, II. 9; Cnut, II. 78; Essays in Ang. Sax. Law, pp. 221
o 2eq.

$ 1 Spence, Eq. 189, note, citing Hickes, Dissert, Epist., p. 57.

8 Glanv., Lib. VIL c. 2 (Beames, p. 150).

¢ Ibid., c. 8 (Beames, p. 168).

§ Reg. Maj., Lib. II. c. 89.
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tury later, it distinctly appears from Bracton,! that the heir
was only bound so far as property had descended to him,
and in the early sources of the Continent, Norman as well
as other, the same limitation appears.? The liabilities of
the heir were probably shrinking. Britton and Fleta, the
imitators of Bracton, and perbaps Bracton himself, say that
an heir is not bound to pay his ancestor'’s debt, unless he
be thereto especially bound by the deed of his ancestor.?
The later law required that the heir should be mentioned
if he was to be held.

But at all events the identification of heir and ancestor
still approached the nature of a universal succession in the
time of Bracton, as is shown by another statement of his.
He asks if the testator can bequeath his rights of action,
and answers, No, 80 far as concerns debts not proved and
recovered in the testator’s life. But actions of that sort be-
long to the heirs, and must be sued in the secular court ; for
before they are so recovered in the proper court, the execu-
tor cannot proceed for them in the eoclesiastical tribunal.

This shows that the identification worked both ways,
The heir was liable for the debts due from his ancestor,
and he could recover those which were due to him, until

1 Fol. 61a.

% Sachsensp., I1. 60, § 2, cited in Essays in Ang. Sax. Law, p. 221; Grand
Cust. de Norm., c. 88.

® Britt., fol. 645 (Nich. ed. 168); Fleta, Lib. IL c. 62, § 10. Cf
Bract., fol. 875, § 10.

¢ Bracton, fol. 614, b. *Item qusmro an testator legare possit actiones
suas?! Et verum est quod non, de debitis quse in vita testatoris convicta
non fuerunt nec recognita, sed hujusmodi actiones competunt heredibus.
Cum autem convicta sint et recognita, tunc sunt quasi in bonis testatoris,
et competunt executoribus in foro ecclesisstico. 8i autem competant here-
dibus, ut predictum est, in foro seculari debent terminari, quia antequam
communicsantur et in foro debito, non pertinet ad executores, ut in foro
ecclesiastico convincantur.”
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the executor took his place in the King's Courts, as well
as in those of the Church. Within the limits just ex-
plained the heir was also bound to warrant property sold
by his ancestor to the purchaser and his heirs.! It is not
necessary, after this evidence that the modern heir began
by representing his ancestor generally, to seek for expres-
sions in later books, since his position has been limited.
But just as we have seen that the executor is still said to
represent the person of his testator, the heir was said to
represent the person of his ancestor in the time of Ed-
ward 1.3 So, at a much later date, it was said that “ the
beir is in representation in point of taking by inheritance
eadem persona cum antecessore,” 3 the same persona as his
ancestor.

A great judge, who died but a few years ago, repeats
language which would have been equally familiar to the
lawyers of Edward or of James. Baron Parke, after laying
down that in general a party is not required to make pro-
fert of an instrument to the possession of which he is not
entitled, says that there is an exception “in the cases of
heir and executor, who may plead a release to the ancestor
or testator whom they respectively represent ; so also with
respect to several tortfeasors, for in all these cases there is
a privity between the parties which constitutes an identity
of person.” 4

But this is not all. The identity of person was car-

1 Bract., fol. 62a.

2 Y. B.20& 21 Ed. 1. 282; cf. ib. 812.

$ QOates v. Frith, Hob. 130. Cf. Y. B. 5 Hen. VII. 18, pl. 12; Pop-
ham, J., in Overton v. Sydall, Poph. 120, 121 (E. 89 El.); Boyer v. Rivet,
8 Bulstr. 817, 819-822 ; Brooker’s Case, Godb. 876, 380 (P. 8 Car. 1.).

% Bain v. Cooper, 1 Dowl. Pract. Cas. N. & 11, 14. Cf. Y. B. 14 Hen.
VIIL. pl 3, at fol. 10.
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ried farther still. If a man died leaving male children,
and owning land in fee, it went to the oldest son alone;
but, if he left only daughters, it descended to them all
equally. In this case several individuals together con-
tinued the persona of their ancestor. But it was always
laid down that they were but one heir.! For the pur-
pose of working out this result, not only was one person
identified with another, but several persons were reduced
to one, that they might sustain a’single persona.

What was the persona 7 It was not the sum of all the
rights and duties of the ancestor. It has been seen that for
many centuries his general status, the sum of all his rights
and duties except those connected with real property, has
been taken up by the executor or administrator. The per-
sona continued by the heir was from an early day confined
to real estate in its technical sense; that is, to property
subject to feudal principles, as distinguished from chattels,
which, as Blackstone tells us,? include whatever was not
a feud.

But the heir's persona was not even the sum of all the
ancestor’s rights and duties in connection with real estate.
It has been said already that every fee descends specifi-
cally, and not as incident to a larger universitas. This
appears not 8o much from the fact that the rules of de-
scent governing different parcels might be different,® so
that the same person would not be heir to both, as from
the very nature of feudal property. Under the feudal
system in its vigor, the holding of land was only one

1 Bract., fol. 66 b, 76 b, and passim; Y. B. 20 Ed. I. 226, 200; Lit-
tleton, § 241. The same thing was said where there were several executors :
*“They are only in the place of one person.” Y. B. 8 Ed. IV. 5, pl. 1.

2 2 Comm. 885.

8 Cf. Glaav., Lib.Vil.c. 3; F. N. B. 21 L; Dyer, 45, 5a.
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incident of a complex personal relation. The land was
forfeited for a failure to render the services for which it
was granted ; the service could be renounced for a breach
of correlative duties on the part of the lord.! It rather
seems that, in the beginning of the feudal period under
Charlemagne, a man could only hold land of one lord.?
Even when it had become common to hold of more than
one, the strict personal relation was only modified so far
as to save the tenant from having to perform inconsistent
services. Glanvill and Bracton 2 tell us that a tenant hold-
ing of several lords was to do homage for each fee, but to
reserve his allegiance for the lord of whom he held his chief
estate; but that, if the different lords should make war upon
each other, and the chief lord should command the tenant
to accompany him in person, the tenant ought to obey,
saving the service due to the other lord for the fee held
of him.

We see, then, that the tenant had a distinct persona or
status in respect of each of the fees which he held. The
rights and duties incident to one of them had no relation to
the rights and duties incident to another. A succession
to one had no connection with the succession to another.
Each succession was the assumption of a distinct personal
relation, in which the successor was to be determined by
the terms of the relation in question.

The persona which we are seeking to define is the estate.
Every fee is a distinct persona, a distinct Aereditas, or in-
heritance, as it has been called since the time of Bracton.
We have already seen that it may be sustained by more

1 Cf. Bract., fol. 80d.

$ Charta Divis. Reg. Franc., Art. IX. & VIII. Cf. 8 Laferridre, Hist.
du Droit Frangais, 408, 409.

8 Qlanv., Lib. IX. c. 1 (Beames, pp. 218, 220); Bract., fol. 79 8.
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than one where there are several heirs, as well as by one,
just a8 a corporation may have more or less members. But
not only may it be divided lengthwise, 8o to speak, among
persons interested in the same way at the same time: it
may also be cut across into successive interests, to be en-
joyed one after another. In technical language, it may be
divided into a particular estate and remainders. But they
are all parts of the same fee, and the same fiction still gov-
emns them. We read in an old case that “he in reversion
and particular tenant are but one tenant.”? This is only
a statement of counsel, to be sure; but it is made to ac-
count for a doctrine which seems to need the explanation,
to the effect that, after the death of the tenant for life, he
in reversion might have error or attaint on an erroneous
judgment or false verdict given against the tenant for life.3

To sum up the results so far, the heir of modern Eng-
lish law gets his characteristic features from the law as it
stood soon after the Conquest. At that time be was a
universal successor in a very broad sense. Many of his
functions as such were soon transferred to the executor.
The heir's rights became confined to real estate, and his
liabilities to those connected with real estate, and to obli-
gations of his ancestor expressly binding him. The succes-
sion to each fee or feudal inheritance is distinct, not part
of the sum of all the ancestor’s rights regarded as one
whole. But to this day the executor in his sphere, and
the heir in his, represent the person of the deceased, and
are treated as if they were one with him, for the purpose
of settling their rights and obligations.

The bearing which this has upon the contracts of the

1 Brooker's Case, Godbolt, 876, 377, pl. 465.
8 Dyer, 15 Cf. Bain v. Cooper, 1 Dowl. Pr. C. N. & 11, 12,
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deceased has been pointed out. But its influence is not
confined to contract; it runs through everything. The
most striking instance, however, is the acquisition of pre-
scriptive rights. Take the case of a right of way. A right
of way over a neighbor’s land can only be acquired by
grant, or by using it adversely for twenty years. A man
uses a way for ten years, and dies. Then his beir uses
it ten years., Has any right been acquired? If common
sense alone is consulted, the answer must be no. The
ancestor did not get any right, because he did not use the
way long enough. And just as little did the heir. How
can it better the heir’s title that another man had tres-
passed before him? Clearly, if four strangers to each other
used the way for five years each, no right would be ac-
quired by the last. But here comes in the fiction which
has been so carefully explained. From the point of view
of the law it is not two persons who have used the way
for ten years each, but one who has used it for twenty.
The heir has the advantage of sustaining his ancestor’s
persona, and the right is acquired.

I now reach the most difficult and obscure part of the
subject. It remains to be discovered whether the fiction
of identity was extended to others besides the heir and
executor. And if we find, as we do, that it went but
little farther in express terms, the question will still arise
whether the mode of thought and the conceptions made
possible by the doctrine of inheritance have not silently
modified the law as to dealings between the living. It
seems to me demonstrable that their influence has been
profound, and that, without understanding the theory of
inheritance, it is impossible to understand the theory of
transfer inter vivos. -

]
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The difficulty in dealing with the subject is to convince
the sceptic that there is anything to explain. Nowadays,
the notion that a right is valuable is almost identical with
the notion that it may be turned into money by selling it.
But it was not always so. Before you can sell a right, you
must be able to make a sale thinkable in legal terms. I
put the case of the transfer of a contract at the beginning
of the Lecture. I have just mentioned the case of gaining
a right by prescription, when neither party has complied
with the requirement of twenty years’ adverse use. In the
latter instance, there is not even a right at the time of the
transfer, but a mere fact of ten years’ past trespassing. A
way, until it becomes a right of way, is just as little sus-
ceptible of being held by a possessory title as a contract.
If then a contract can be sold, if a buyer can add the time
of his seller'’s adverse user to his own, what is the ma-
chinery by which the law works out the result ¢

The most superficial acquaintance with any system of
law in its earlier stages will show with what difficulty
and by what slow degrees such machinery has been pro-
vided, and how the want of it has restricted the sphere of
alienation. It is a great mistake to assume that it is a
mere matter of common sense that the buyer steps into
the shoes of the seller, according to our significant meta~
phor. Suppose that sales and other civil transfers had
kept the form of warlike capture which it seems that they
had in the infancy of Roman law,! and which was at least

1 In the American Law Review for October, 1872, VIL. 49, 50, I men-
tioned one or two indications of this fact. But I have since had the satis-
faction of finding it worked out with such detail and learning in Ihering’s
Geist des Romischen Rechts, §§ 10, 48, that I cannot do better than refer
to that work, only adding that for my purposes it is not necessary to go so
far as Ihering, and that he does not seem to have been led to the conalu-
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partially retained in one instance, the acquisition of wives,
after the transaction had, in fact, taken the more civilized
shape of purchase. The notion that the buyer came in
adversely to the seller would probably have accompanied
the fiction of adverse taking, and he would have stood on
his own position as founding a new title. Without the
aid of conceptions derived from some other source, it
would have been hard to work out a legal transfer of
objects which did not admit of possession.

A possible source of such other conceptions was to be
found in family law. The principles of inheritance fur-
nished a fiction and a mode of thought which at least
might have been extended into other spheres. In order to
prove that they were in fact so extended, it will be neces-
sary to examine once more the law of Rome, as well as the
remains of German and Anglo-Saxon customs.

I will take up first the German and Anglo-Saxon laws
which are the ancestors of our own on one side of the
house. For although what we get from those sources is
not in the direct line of the argument, it lays a foundation
for it by showing the course of development in different
fields.

The obvious analogy between purchaser and heir seems
to have been used in the folk-laws, but mainly for another
purpose than those which will have to be considered in
the English law. This was to enlarge the sphere of
alienability. It will be remembered that there are many
traces of family ownership in early German, as well as in
early Roman law; and it would seem that the transfer

sions which it is my object to establish. See, further, Clark, Early Roman
Law, 109, 110 ; Laferridre, Hist. du Droit Frang., 1. 114 et seg.; D. 1. 5. 4,
§ 8; Gaii Inst. IV. § 16 ; ib. IL § 69.
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of property which originally could not be given outside
the family, was worked out through the form of making
the grantee an heir.

The history of language points to this conclusion.
Heres, as Beseler! and others have remarked, from mean-
ing a successor to the property of a person deceased, was
extended to the donee mortis causa, and even more broadly
to grantees in general. Hereditare was used in like man-
ner for the transfer of land. Hévin is quoted by Lafer-
ricre 2 as calling attention to the fact that the ancient
usage was to say hériter for purchase, Aéritier for pur-
chaser, and déshériter for sell. _

The texts of the Salic law give us incontrovertible
evidence. A man might transfer the whole or any part
of his property 2 by delivering possession of it to a trustee
who, within twelve months, handed it over to the benefi-
ciaries.t To those, the text reads, whom the donor has
named Aeredes (quos heredes appellavit). Here then was
a voluntary transfer of more or less property at pleasure to
persons freely chosen, who were not necessarily universal
successors, if they ever were, and who nevertheless took
under the name heredes. The word, which must have
meant at first persons taking by descent, was extended to
persons taking by purchase.® If the word became enlarged
in meaning, it is probably because the thought which it
conveyed was turned to new uses. The transaction seems

1 Erbvertriige, 1. 15 ef seq.

2 Hist. du Droit Frang., 1V. 500.

3 ¢Quantum dare voluerit aut totam furtunam cui voluerit dare . . .
nec minus nec majus nisi quantum ei creditum est.” Lex Sal. (Merkel),
XLVI.

4 Lex 8al. (Merkel), Cap. XLVI., Ds adfathamire; Sohm, Frink
Reichs- u. Gerichtaverfassung, 69.

& Beseler, Erbvertrige, 1. 101, 102, 105.
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to have fallen half-way between the institution of an heir
and a sale. The later law of the Ripuarian Franks treats
it more distinctly from the former point of view. It per-
mits & man who has no sons to give all his property to
whomsoever he chooses, whether relatives or strangers, as
inheritance, either by way of adfathamire, as the Salic
form was called, or by writing or delivery.!

The Lombards had a similar transfer, in which the
donee was not only called Aeres, but was made liable like
an heir for the debts of the donor on receiving the prop-
erty after the donor’s death.? By the Salic law a man who
could not pay the wergeld was allowed to transfer formally
his house-lot, and with it the liability. But the transfer
was to the next of kin.?

The house-lot or family curtilage at first devolved strictly
within the limits of the family. Here again, at least in
England, freedom of alienation seems to have grown
up by a gradually increased latitude in the choice of suc-
cessors. If we may trust the order of development to be
noticed in the early charters, which it is hard to believe

1 ¢«“Omnem facultatem suam . . . seu cuicunque libet de proximis vel
extraneis, adoptare in hereditatem vel in adfatimi vel per scripturarum
seriem seu per traditionem.” L. Rib., Cap. L. (al. XLVIIL.); cf. L. Thu-
ring. XIII. 8o Capp. Rib. §7 : *“Qui filios non habuerit et alium quemlibet
heredem facere sibi voluerit coram rege . . . traditionem faciat.”

% Ed. Roth., cap. 174, 157 ; cf. ib. 369, 388 ; Liutpr. II1. 16 (al. 2), VL.
155 (al. 102). Cf. Beseler, Erbvertriige, I. 108 ef seg., esp. 116-118. Com-
pare the charter of A. D. 718, *“‘Offero . . . 8. P. ecclesia quam mihi here-
dem constitui.” (Mem. di Lucca V. b. No. 4.) Troya III. No. 394,
cited Hensler, Gewere, 45, 46. Cf. ib. 484. This, no doubt, was due to
Roman influence, but it recalls what Sir Henry Maine quotes from Elphin-

stone’s History of India (I. 126), as to sale by a member of one of the vil-
lage communities : *‘ The purchaser steps exactly into his place, and takes
up all his obligations.” Ancient Law, ch. 8, pp. 263, 264.

8 (Merkel) Cap. LVIIL., De chrenecruda. Sohm, Frink. R. u. Q. Verf,
117.
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accidental, although the charters are few, royal grants at
first permitted an election of heirs among the kindred,
and then extended it beyond them. In a deed of the
year 679, the language is, “ as it is granted so do you hold
it and your posterity.” One a century later reads,  which
let him always possess, and after his death leave to which
of his heirs he wilL.” Another, “ and after him with free
power (of choice) leave to the man of his kin to whom
he wishes to” (leave it). A somewhat earlier charter of
736 goes a step further: “ So that as long as he lives he
shall have the power of holding and possessing (and) of
leaving it to whomsoever he choose, either in his life-
time, or certainly after his death.” At the beginning of
the ninth century the donee has power to leave the prop-
erty to whomsoever he will, or, in still broader terms, to
exchange or grant in his lifetime, and after his death to
leave it to whom he chooses, — or to sell, exchange, and
leave to whatsoever heir he chooses.! This choice of heirs

1 A. D. 679: “8icuti tibi donata est ita tene et poster{ tui.” Kemble,
Cod. Dip., L. 21, No. xvI. Uhtred, A. 0. 767: *“ Quam is semper possideat
ot post se cus voluerit heredum relinguat.” 1Ib. I. 144, cxvir. (*Cuilibet
heredi voluerit relinquat” is very common in the later charters; ib. V.
155, MLxxxiL ; ib. VI. 1, mcoxvil. ; ib. 81, Mccxxx. ; ib. 88, MccxxxIv. ;
and passim. This may be broader than cus voluerit heredum.) Offa, a. D.
779 : ““Ut se vivente habe . . . deat. et post se sua propinquitatis Aomins
cui ipsevo . . . possidendum libera utens potestate relinquat.” Ib. I. 164,
165, oxxxvit. XKthilbald, A. p. 736 : *“Ita ut quamdiu vixerit potestatem
habeat tenendi ac possidendi cuicumque voluerit vel eo vivo vel certe
post obitum suum relinguends.” Ib. I. 96, LxxX. ; cf. ib. V. 53, Mxrv.
Cuthred of Kent, a. D. 805 : ‘‘ Cuicumgue hominum voluerit in ®ternam
libertatem derelinguat.” 1Ib. I. 232, cxo. ‘Ut habeat libertatem com-
mutandi vel donandi in vits sua et post ejus obitum teneat facultatem
relinquendi cuicumque volueris.” Ib. I. 238, 284, oxcL ; cf. ib. V. 70,
uMxxxr. Wiglaf of Mercia, Aug. 28, 4. D. 831: “Seu vendendum aut
sommutandum § cuicumque ei herede placuerit derelinquendum.” Ib. L
294, coxxviL
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recalls the quos heredes appellavit of the Salic law just
mentioned, and may be compared with the language of a
Norman charter of about the year 1190: “To W. and his
heirs, to wit those whom he may constitute his heirs.” !

A perfect example of a singular succession worked out
by the fiction of kinship is to be found in the story of Burnt
Njal, an Icelandic saga, which gives us a living picture
of a society hardly more advanced than the Salian Franks,
as we see them in the Lex Salica. A lawsuit was to be
transferred by the proper plaintiff to another more versed
in the laws, and better able to carry it on, —in fact, to an
attorney. But a lawsuit was at that time the alternative
of a feud, and both were the peculiar affair of the family
concerned.? Accordingly, when a suit for killing a mem-
ber of the family was to be handed over to a stranger, the
innovation had to be reconciled with the theory that such
suit belonged only to the next of kin. Mord is to take
upon himself Thorgeir’s suit against Flosi for killing Helgi,
and the form of transfer is described as follows.

“ Then Mord took Thorgeir by the hand and named two
witnesses to bear witness, ‘that Thorgeir Thorir's son
hands me over a suit for manslaughter against Flosi
Thord’s son, to plead it for the slaying of Helgi Njal's
son, with all those proofs which have to follow the suit.
Thou handest over to me this suit to plead and to settle,
and to enjoy all rights in it, as though I were the rightful
next of kin. Thou handest it over to me by law ; and I

1 “W. et heredibas suis, videlicet quos heredes constituerit.” Memo-
rials of Hexham, Surtees Soc. Pub., 1864, II. 88.

3 Cf. Y. B. 27 Ass,, fol. 135, pl. 25. Under the Welsh laws the cham-
pion in a cause decided by combat acquired the rights of the next of kin,
the next of kin being the proper champion. Les, Superstition and Force
(8d ed.), 165. Cf. ib. 161, n. 1; ib. 17.
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take it from thee by law.’” Afterwards, these witnesses
come before the court, and bear witness to the transfer in
like words : “ He handed over to him then this suit, with
all the proofs and proceedings which belonged to the suit,
he handed it over to him to plead and to settle, and to
make use of all rights, as though he were the rightful
next of kin. Thorgeir handed it over lawfully, and Mord
took it lawfully.” The suit went on, notwithstanding the
change of hands, as if the next of kin were plaintiff. This
is shown by a further step in the proceedings. The de-
fendant challenges two of the court, on the ground of
their connection with Mord, the transferee, by blood and
by baptism. But Mord replies that this is no good chal-
lenge ; for “he challenged them not for their kinship to
the true plaintiff, the next of kin, but for their kinship
to him who pleaded the suit.” And the other side had
to admit that Mord was right in his law.

I now turn from the German to the Roman sources.
These have the closest connection with the argument,
because much of the doctrine to be found there has been
transplanted unchanged into modern law.

The early Roman law only recognized as relatives those
who would have been members of the same patriarchal
family, and under the same patriarchal authority, had the
common ancestor survived. As wives passed into the
families of their husbands, and lost all connection with
that in which they were born, relationship through females
was altogether excluded. The heir was one who traced
his relationship to the deceased through males alone.
With the advance of civilization this rule was changed.
The preetor gave the benefits of the inheritance to the
blood relations, although they were not heirs, and could
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not be admitted to the succession according to the ancient
law.! But the change was not brought about by repeal-
ing the old law, which still subsisted under the name of
the jus civile. The new principle was accommodated to
the old forms by a fiction. The blood relation could sue
on the fiction that he was an heir, although he was not
one in fact.?

One of the early forms of instituting an heir was a sale -
of the familia or headship of the family to the intended
heir, with all its rights and duties.® This sale of the
universitas was afterwards extended beyond the case of
inheritance to that of bankruptcy, when it was desired to
put the bankrupt's property into the hands of a trustee
for distribution. This trustee also could make use of the
fiction, and sue as if he had been the bankrupt's heir.t
We are told by one of the great jurisconsults that in gen-
eral universal successors stand in the place of heirs.

The Roman heir, with one or two exceptions, was al-
ways a universal successor ; and the fiction of heirship, as
such, could hardly be used with propriety except to en-
large the sphere of universal successions. So far as it
extended, however, all the consequences attached to the
original fiction of identity between heir and ancestor fol-
lowed as of course.

1D. 388 81, pr.

3 “Cum is, qui ex edicto bonorum possessionem petiit, ficto se herede
agit.” Gaii Inst. IV. § 34. Cf. Ulp. Fragm. XXVIIL §12; D. 87.1. 2.
8o the fidei commissarius, who was a preetorian successor (D. 41. 4. 2,§19;
10. 2. 24), *““in similitudinem heredis consistit.” Nov. 1.1, §1. Cf Just.
Inst. 2. 24, pr., and then Gaius, II. §§ 251, 252.

% Gaii Inst. II. §§ 102 et seg.  Cf. ib. §§ 252, 35.

4 Gaii Iust. IV. § 35: *Similiter et bonorum emptor ficto se herede
agit.” Cf. ib. §§144, 145. Keller, Romische Civilprocess, § 85, 11I. But

cf. Scheurl, Lehrb. der Inst., § 218, p. 407 (6th ed.).
8 Paulus in D. 50. 17. 128.
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To recur to the case of rights acquired by prescription,
every universal successor could add the time of his prede-
cessor's adverse use to his own in order to make out the
right. There was no addition, legally speaking, but one
continuous possession.

The express fiction of inheritance perhaps stopped here.
But when a similar joinder of times was allowed between
a legatee or devisee (legatarius) and his testator, the same
explanation was offered. It was said, that, when a spe-
cific thing was left to a person by will, so far as concerned
having the benefit of the time during which the testator
had been in possession for the purpose of acquiring a title,
the legatee was in a certain sense quasi an heir.! Yet
a legatarius was not a universal successor, and for most
purposes stood in marked contrast with such successors.?

Thus the strict law of inheritance had made the notion
familiar that one man might have the advantage of a posi-
tion filled by another, although it was not filled, or was
only partially filled, by himself ; and the second fiction, by
which the privileges of a legal heir in this respect as well
as others had been extended to other persons, broke down
the walls which might otherwise have confined those privi-
leges to a single case. A new conception was introduced
into the law, and there was nothing to hinder its further
application. As has been shown, it was applied in terms
to a sale of the universitas for business purposes, and to
at least one case where the succession was confined to a
single specific thing. Why, then, might not every gift or
sale be regarded as a succession, so far as to insure the
same advantages ¢

1 ¢“In re legata in accessione temporis quo testator possedit, legatarius

quodammodo quasi heres est.” D. 41. 3. 14, § 1.
3 D.41.1.62; 43. 8.1, § 6; Gaii Inst. I1. §97; Just. Inst. 2. 10, § 11.
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The joinder of times to make out a title was soon
allowed between buyer and seller, and I have no dcubt,
from the language always used by the Roman lawyers,
that it was arrived at in the way I have suggested. A
passage from Scmvola (B. c. 30) will furnish sufficient
proof. Joinder of possessions, he says, that is, the right
to add the time of ome’s predecessor’s holding to one’s
own, clearly belongs to those who succeed to the place of
others, whether by contract or by will : for heirs and those
who are treated as holding the place of successors are
allowed to add their testator’s possession to their own.
Accordingly, if you sell me a slave I shall have the benefit
of your holding.?

The joinder of times is given to those who succeed to the
place of another. Ulpian cites a like phrase from a juris-
consult of the time of the Antonines, — ““to whose place
I have succeeded by inheritance, or purchase, or any other
right.”®  Succedere in looum aliorum, like sustinere perso-
nam, is an expression of the Roman lawyers for those con-
tinuations of one man’s legal position by another of which
the type was the succession of heir to ancestor. Succedere
alone is used in the sense of “inherit,” 2 and successio in
that of “inheritance.”* The succession par excellence was
the inheritance ; and it is believed that scarcely any in-
stance will be found in the Roman sources where “ succes-
sion” does not convey that analogy, and indicate the partial

1 ¢[Accessiones possessionum] plane tribuuntur his qui in locum aliorum
succedunt sive ex contractu sive voluntate: heredibus enim et his, qui suc-
cessorum loco habentur, datur accessio testatoris. Itaque si mihi vendideris
servum utar accessione tua.” D. 44. 8. 14, § 1, 2.

2 ““Abeo . . . in cujus locum hereditate vel emptione aliove quo iure
successi.” D. 43.19. 8, § 2.

3 D.50.4.1,8 4. Cf. Cic. de Off. 8. 19. 76 ; Gaii Inst. IV. § 84.

4C.2.8.21;C.6.16. 2; cf. D. 88. 8. 1, pr.
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assumption, at least, of a persona formerly sustained by
another. It clearly does so in the passage before us.

But the succession which admits a joinder of times is
not hereditary succession alone. In the passage which has
been cited Scemovola says that it may be by contract or
purchase, as well as by inheritance or will. It may be
singular, as well as universal. The jurists often mention
antithetically universal successions and those confined to a
single specific thing. Ulpian says that a man succeeds to
another’s place, whether his succession be universal or to
the single object.!

If further evidence were wanting for the present argu-
ment, it would be found in another expression of Ulpian’s.
He speaks of the benefit of joinder as derived from the
persona of the grantor. “He to whom a thing is granted
shall have the benefit of joinder from the persona of his
grantor.” 3 A benefit cannot be derived from a persona
except by sustaining it.

It farther appears pretty plainly from Justinian’s In-
stitutes and the Digest, that the benefit was not extended
to purchasers in all cases until a pretty late period.?

Savigny very nearly expressed the truth when he said,
somewhat broadly, that  every accessio, for whatever pur-
pose, presupposes nothing else than a relation of juridical

1 ¢In locum successisse accipimus sive per universitatem sive in rem sit
successum.” D. 43.8.1,§13. Cf. D.21.8.8,§1;D.12.2.7&8; D. 389.
2.24, §1.

2 D. 41.2.13,§§ 1, 11. Other cases put by Ulpian may stand on a dif-
ferent fiction. After the termination of a precarium, for instance, fingitur
Jundus nunquam fuisse possessus ab ipso detentore. Gothofred, note 14
(Elz. ed.). But cf. Puchta, in Weiske, R. L., art. Besitz, p. 50, and D. 41.
2.18,§7.

3 Inst. 2.6, 8§ 12, 13. Cf. D. 44. 3. 9. See, for a fuller statement,
11 Am. Law Rev. 644, 645.
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succession between the previous and present possessor.
For succession does not apply to possession by itself.”?!
And I may add, by way of further explanation, that every
relation of juridical succession presupposes either an in-
heritance or a relation to which, so far as it extends, the
analogies of the inheritance may be applied.

The way of thinking which led to the accessio or joinder
of times is equally visible in other cases. The time during
which a former owner did not use an easement was im-
puted to the person who had succeeded to his place.? The
defence that the plaintiff had sold and delivered the thing
in controversy was available not only to the purchaser, but
to his heirs or to a second purchaser, even before delivery
to him, against the successors of the seller, whether univer-
sal or only to the thing in question.? If one used a way
wrongfully as against the predecessor in title, it was wrong-
ful as against the successor, whether by inheritance, pur-
chase, or any other right.* The formal oath of a party to
an action was conclusive in favor of his successors, univer-
sal or singular.® Successors by purchase or gift had the

1 Recht des Besitzes, § 11 (7th ed.), p. 184, n. 1, Eng. tr. 124, n. .

2 Paulus, D. 8. 6. 18, § 1. This seems to be written of a rural servi-
tude (aqua), which was lost by mere disuse, without adverse user by the
servient owner.

3 Hermogenianus, D. 21. 8. 8; Exc. rei jud., D. 44. 2. 9, § 2; ib. 28 ;
ib. 11,888, 9; D.10. 2. 25, § 8; D. 46. 8. 16, § 1; Keller, Rom. Civil-
proc., § 73. Cf. Bracton, fol. 24 3, § 1 ad fin.

¢ “Recte a me via uti prohibetur et interdictum ei inutile est, quia a
me videtur vi vel clam vel precario possidere, qui ab anctore meo vitiose
possidet. nam et Pedius scribit, si vi aut clam aut precario ab eo sit usus,
in cuius locum hereditate vel emptione aliove quo iure successi, idem esse
dicendum;: cum enim successerit quis in locum eorum, ®quum non est nos
noceri hoe, quod adversus eum non nocuit, in cuius locum successimus.”
D. 43.19. 8, § 2. The variation actore, argued for by Savigny, is con-
demned by Mommsen, in his edition of the Digest, — it seems rightly.

$D. 122 7&8.
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benefit of agreements made with the vendor.! A multi-
tude of general expressions show that for most purposes,
whether of action or defence, the buyer stood in the shoes
of the seller, to use the metaphor of our own law.? And
what is more important than the result, which often might
have been reached by other ways, the language and analo-
gies are drawn throughout from the suocession to the in-
heritance.

Thus understood, there could not have been a succession
between a person dispossessed of a thing against his will
and the wrongful possessor. Without the element of con-
sent there is no room for the analogy just explained. Ac-
cordingly, it is laid down that there is no joinder of times
when the possession is wrongful,® and the only enumerated
means of succeeding ¢n rem are by will, sale, gift, or some
other right.

The argument now returns to the English law, fortified
with some general conclusions. It has been shown that
in both the systems from whose union our law arose the
rules governing conveyance, or the transfer of specific

1 Ulpian, D. 89. 2. 24,§1. Cf. D.8.5.7;D.80.2.17,§ 8, n. 79
(Elzevir ed.); Paulus, D. 2. 14. 17, § 5.

2 «“Cum quis in alii locum successerit non est squum ei nocere hoc,
quod adversns eum non nocuit, in cujus locum successit. Plerumque emp-
toris eadem causa esse debet circa petendum ac defendendum, que fuit
auctoris.” Ulp. D. 50. 17. 156, §§2, 8. “Qui in ius dominiumve alterius
succedit, iure ejus uti debet.” Paulus, D. 50. 17. 177. ‘‘Non debeo
melioris condicionis esse, quam auctor meus, a quo ius in me transit.”
Paulus, D. 50. 17. 175, § 1. “‘Quod ipsis qui contraxerunt obstat, et suc-
cessoribus eorum obstabit.” Ulp. D. 50. 17. 143. *‘Nemo plus iuris ad
alium transferre potest, quam ipse haberet.” Ulp. D. 50. 17. 54 ; Bract.,
fol. 81 5. Cf. Decret. Greg. Lib. II. Tit. XIII c. 18, De rest. spoliat.:
*“Cum spoliatori quasi succedat in vitium.” Bruns, R. d. Besitzes, p. 179.
Windscheid, Pand., § 162 a, n. 10.

3 ¢“Ne vitiosss quidam possessioni ulla potest accedere : sed nec vitioss
i, qus vitioss non est.” D. 41. 3. 13, § 18.
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objects between living persons, were deeply affected by
notions drawn from inheritance. It had been shown
previously that in England the principles of inheritance
applied directly to the singular succession of the heir to a
specific fee, as well as to the universal succession of the ex-
ecutor. It would be remarkable, considering their history,
if the same principles had not affected other singular suc-
cessions also. It will soon appear that they have. And
not to be too careful about the order of proof, I will first
take up the joinder of times in prescription, as that has
just been so fully discussed. The English law of the sub-
ject is found on examination to be the same as the Roman
in extent, reason, and expression. It is indeed largely
copied from that source. For servitudes, such as rights
of way, light, and the like, form the chief class of pre-
scriptive rights, and our law of servitudes is mainly
Roman. Prescriptions, it is said, “ are properly personal,
and therefore are always alleged in the person of him
who prescribes, viz. that he and all those whose estate he
hath, &c. ; therefore, a bishop or a parson may prescribe,
. . . for there is a perpetual estate, and a perpetual
succession, and the successor hath the very same estate
which his predecessor had, for that continues, though the
person alters, like the case of the ancestor and the heir.” !
So in a modern case, where by statute twenty years’ dis-
possession extinguished the owner’s title, the Court of
Queen’s Bench said that probably the right would be
transferred to the possessor “if the same person, or sev-
eral persons, claiming one from the other by descent, will

) Hill v. Ellard, 8 8alk. 279. Cf. Withers v. Ischam, Dyer, 70 a, 705,
Tla; Gateward's Case, 6 Co. Rep. 595, 605, Y. B. 20 & 21 Ed. L 426;
84 Ed. 1. 205; 12 Hen. IV, 7.
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or conveyance, had been in possession for the twenty
years.” “But....such twenty years’ possession must be
either by the same person, or several persons claiming one
from the other, which is not the case here.”!

In a word, it is equally clear that the continuous posses-
sion of privies in title, or, in Roman phrase, successors,
has all the effect of the continuous possession of one, and
that such an effect is mot attributed to the continuous
possession of different persons who are not in the same
chain of title. One who dispossesses another of land can-
not add the time during which his disseisee has used a way
to the period of his own use, while one who purchased
can3

The authorities which have been quoted make it plain
that the English law proceeds on the same theory as the
Roman. One who buys land of another gets the very
same estate which his seller had. He is in of the same
fee, or hereditas, which means, as I have shown, that he
sustains the same persona. On the other hand, one who
wrongfully dispossesses another, —a disseisor, —gets a
different estate, is in of a new fee, although the land is
the same ; and much technical reasoning is based upon
this doctrine.

In the matter of prescription, therefore, buyer and seller
were identified, like heir and ancestor. But the question

1 Doe v. Barnard, 13 Q. B. 945, 952, 958, per Cur., Patteson, J. Cf.
Asher v. Whitlock, L. R.1Q. B. 1, 8, 6, 7.

2 Sce, further, Sawyer v. Kendall, 10 Cush. 241 ; 2 BL Comm. 263 e
seg. ; 8 Ch. Pl. 1119 (6th Am. ed.); 8 Kent, 444, 445; Angell, Limita-
tions, ch. 81, § 418. Of course if a right had already been acquired before
the disseisin different considerations would apply. If the right claimed is
one of those which are regarded as incident to land, as explained in the

following Lecture, the disseisor will have it. Jenk. Cent. 13, First Cent.
Case 21.
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remains whether this identification bore fruit in other
parts of the law also, or whether it was confined to one
particular branch, where the Roman law was grafted upon
the English stock.

There can be no doubt which answer is most probable,
but it cannot be proved without difficulty. As has been
said, the heir ceased to be the general representative of
his ancestor at an early date. And the extent to which
even he was identified came to be a matter of discus-
sion. Common sense kept control over fiction here as
elsewhere in the common law. But there can be no
doubt that in matters directly concerning the estate the
identification of heir and ancestor has continued to the
present day; and as an estate in fee simple has been
shown to be a distinct persona, we should expect to find
a similar identification of buyer and seller in this part
of the law, if anywhere.

Where the land was devised by will, the analogy applied
with peculiar ease. For although there is no difference in
principle between a devise of a piece of land by will and a
conveyance of it by deed, the dramatic resemblance of a
devisee to an heir is stronger than that of a grantee. It
will be remembered that one of the Roman jurists said
that a legatarius (legatee or devisee) was in a certain
sense quasi heres. The English courts have occasionally
used similar expressions. In a case where a testator owned
a rent, and divided it by will among his sons, and then
one of the sons brought debt for his part, two of the
judges, while admitting that the testator could not have
divided the tenant’s liability by a grant or deed in his life-
time, thought that it was otherwise with regard to a divis-
ion by will. Their reasoning was that “ the devise is quasi

24
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an act of law, which shall inure without attornment, and
shall make a sufficient privity, and so it may well be appor-
tioned by this means.”! So it was said by Lord Ellenbor-
ough, in a case where a lessor and his heirs were entitled
to terminate a lease on notice, that a devisee of the land
as heres factus would be understood to have the same
right.?

But wills of land were only exceptionally allowed by
custom until the reign of Henry VIIL, and as the main
doctrines of conveyancing had been settled long before
that time, we must look further back and to other sources
for their explanation. We shall find it in the history of
warranty. This, and the modern law of covenants running
with the land, will be treated in the next Lecture.

1 Ardsv. Watkin, Cro. Eliz. 637 ; 8. c., ib. 651. Cf. Y. B. § Hen. VIL

18, pl. 12; Dyer, 4 5, n. (4).
$ Roc v. Hayley, 12 East, 464, 470 (1810).



LECTURE XL
SUCCESSIONS, — II. INTER VIVOS.

THE principal contracts known to the common law and
suable in the King’s Courts, a century after the Conquest,
were suretyship and debt. The heir, as the general repre-
sentative of his ancestor’s rights and obligations, was liable
for his debts, and was the proper person to sue for those
which were due the estate. By the time of Edward IIL
this had changed. Debts had ceased to concern the heir
except secondarily. The executor took his place both for
collection and payment. It is said that even when the heir
was bound he could not be sued except in case the execu-
tor had no assets.!

But there was another ancient obligation which had a
different history. I refer to the warranty which arose
upon the transfer of property. We should call it a con-
tract, but it probably presented itself to the mind of Glan-
vill's predecessors simply as a duty or obligation attached
by law to a transaction which was directed to a different
point ; just as the liability of a bailee, which is now treated
as arising from his undertaking, was originally raised by
the law out of the position in which he stood toward
third persons.

After the Conquest we do not hear much of warranty,
except in connection with land, and this fact will at once

1 Boyer v. Rivet, 8 Bulstr. 817, 321.
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account for its having had a different history from debt.
The obligation of warranty was to defend the title, and, if
the defence failed, to give to the evicted owner other land
of equal value. If an ancestor had conveyed lands with
warranty, this obligation could not be fulfilled by his exec-
utor, but only by his heir, to whom his other lands had
descended. Conversely a8 to the benefit of warranties
made to a deceased grantee, his heir was the only person
interested to enforce such warranties, because the land
descended to him. Thus the heir continued to represent
his ancestor in the latter’s rights and obligations by way
of warranty, after the executor had relieved him of the
debts, just as before that time he had represented his
ancestor in all respects.

If a man was sued for property which he had bought
from another, the regular course of litigation was for the
defendant to summon in his seller to take charge of the
defence, and for him, in turn, to summon in his, if he had
one, and so on until a party was reached in the chain of
title who finally took the burden of the case upon himself.
A contrast which was early stated between the Lombard
and the Roman law existed equally between the Anglo-
Saxon and the Roman. It was said that the Lombard
presents his grantor, the Roman stands in his grantor’s
shoes, — Langobardus dat auctorem, Romanus stat loco
auctoris.!

Suppose, now, that A gave land to B, and B conveyed
over to C. If C was sued by D, claiming a better title,
C practically got the benefit of A’s warranty,? because,
when he summoned B, B would summon A, and thus A

1 Eseays in A. 8. Law, 219.
$ ‘“Per medium,” Bracton, fol. 87 5, § 10 ad fin.
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would defend the case in the end. But it might happen
that between the time when B conveyed to C, and the
time when the action was begun, B had died. If he left
an heir, C might still be protected. But supposing B
left no heir, C got no help from A, who in the other
event would have defended his suit. This no doubt was
the law in the Anglo-Saxon period, but it was manifestly
unsatisfactory. We may conjecture, with a good deal of
confidence, that a remedy would be found as soon as
there was machinery to make it possible. This was fur-
nished by the Roman law. According to that system,
the buyer stood in the place of his seller, and a fusion
of the Roman with the Anglo-Saxon rule was all that was
needed.

Bracton, who modelled his book upon the writings of
the mediseval civilians, shows how this thought was used.
He first puts the case of a conveyance with the usual
clause binding the grantor and his heirs to warrant and
defend the grantee and his heirs. He then goes on:
“ Again one may make his gift greater and make other
persons quasi heirs [of his grantee], although, in fact, they
are not heirs, a8 when he says in the gift, to have and to
hold to such a one and his heirs, or to whomsoever he
shall choose to give or assign the said land, and I and
my heirs will warrant to the said so and so, and his heirs,
or to whomsoever he shall choose to give or assign the said
land, and their héirs, against all persons. In which case if
the grantee shall have given or assigned the land, and then
have died without heirs, the [first] grantor and his heirs
begin to hold the place of the first grantee and his heirs,
and are in place of the first grantee’s heir (pro herede) so
far as concerns warranting to his assigns and their heirs
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according to the clause contained in the first grantor’s
charter, which would not be but for the mention of assigns
in the first gift. But so long as the first grantee survives,
or his heirs, they are held to warranty, and not the first
grantor.” !

Here we see that, in order to entitle the assign to the
benefit of the first grantor's warranty, assigns must be
mentioned in the original grant and covenant. The scope
of the ancient obligation was not extended without the war-
rantor’s assent. But when it was extended, it was not by
a contrivance like a modern letter of credit. Such a con-
ception would have been impossible in that stage of the
law. By mentioning assigns the first grantor did not offer
a covenant to any person who would thereafter purchase
the land. If that had been the notion, there would have
been a contract directly binding the first grantor to the
assign, as soon as the land was sold, and thus there would
have been two warranties arising from the same clause, —
one to the first grantee, a second to the aseign. But in
fact the assign recovered on the original warranty to the
first grantee2 He could only come on the first grantor
after a failure of his immediate grantor’s heirs. The first
grantor by mentioning assigns simply enlarged the limits of
his grantee’s succession. The assign could vouch the first
grantor only on the principles of succession. That is to
say, he could only do so when, by the failure of the first
grantee’s blood, the first grantee’s feudal relation to the
first grantor, his persona, came to be sustained by the
assign.®

1 Bract., fol. 17b. Cf. Fleta, 1L c. 14, § 6.

3 See, further, Middlemore v. Goodale, Cro. Car. 508, stated infra, p. 379.

§ See also Bract., fol. 3880 5, 881. ‘‘Et quod de heredibus dicitur,
idem dici poterit de assignatis. . . . Et quod assignatis fieri debet war-
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This was not only carrying out the fiction with technical
consistency, but was using it with good sense, as fictions
generally have been used in the English law. Practically it
made little difference whether the assign got the benefit of
the first grantor’s warranty mediately or immediately, if he
got it. The trouble arose where he could not summon the
mesne grantor, and the new right was given him for that
case alone. Later, the assign did not have to wait for the
failure of his immediate grantor’s blood, but could take
advantage of the first grantor’s warranty from the begin-
ning.!

If it should be suggested that what has been said goes
to show that the first grantor’s duty to warrant arose from
the assign’s becoming his man and owing homage, the
answer is that he was not bound unless he had mentioned
assigns in his grant, homage or no homage. In this Brac-
ton is confirmed by all the later authorities.?

Another rule on which there are vast stores of forgotten
learning will show how exactly the fiction fell in with the
earlier law. Only those who were privy in estate with the
person to whom the warranty was originally given, could
vouch the original warrantor. Looking back to the early
rantia per modum donationis : probatur in itinere W. de Ralegh in Com.
‘Warr. cirea finem rotuli, et hoc maxime, si primus dominus capitalis, et
primus feoffator, ceperit homagium et servitium assignati.” Cf. Fleta, VI.
c. 28, § 6; Moore, 93, pl. 230; Sheph. Touchst. 189, 200. As to the
reason which led to the mention of assigns, cf. Bract., fol. 203, § 1;
1 Britt. (Nich.), 2283, 812.

1 I do not stop to inquire whether this was due to the statute of Quia

Emptores, by which the assign was made to hold directly of the first grantor,
or whether some other explanation must be found. Cf. Bract., fol. 87 5;
Fleta, I11. c. 14, §§ 6,11 ; VL. c. 28, § 4; 1 Britton (Nich.), 256, [100 ).

2 Fleta, 11 c. 14, § 6, fol. 187; 1 Britton (Nich.), 228, 233, 244, 255,
812; Co. Lit. 8845, Y. B. 20 Ed. I. 232 ; Abbr. Placit., fol. 808, 2d col.,
Dunelm, rot. 48 ; Y. B. 14 Hen. IV. 5, 6.
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procedure, it will be seen that of course only those in the
same chain of title could even mediately get the benefit of
a former owner’s warranty. The ground on which a man
was bound to warrant was that he had conveyed the prop-
erty to the person who summoned him. Hence a man
could summon no one but his grantor, and the successive
vouchers came to an end when the last vouchee could not
call on another from whom he had bought. Now when
the process was abridged, no persons were made liable to
summons who would not have been liable before. The
present owner was allowed to vouch directly those who
otherwise would have been indirectly bound to defend his
title, but no others. Hence he could only summon those
from whom his grantor derived his title. But this was
equally well expressed in terms of the fiction employed.
In order to vouch, the present owner must have the estate
of the person to whom the warranty was made. As every
lawyer knows, the estate does not mean the land. It
means the status or persona in regard to that land for-
merly sustained by another. The same word was used in
alleging a right by prescription, “that he and those whose
estate he hath have for time whereof memory runneth not
to the contrary,” &c.; and it will be remembered that the
word corresponds to the same requirement of succession
there.

To return to Bracton, it must be understood that the
description of assigns as quasi heredes is not accidental.
He describes them in that way whenever he has occasion
to speak of them. He even pushes the reasoning drawn
from the analogy of inheritance to extremes, and refers to
it in countless passages. For instance: “It should be
noted that of heirs some are true heirs and some quasi
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heirs, in place of heirs, &c.; true heirs by way of succes-
sion, quasi heirs, &c. by the form of the gift; such as
assigns,” &c.!

If it should be suggested that Bracton's language is only
a piece of mediseval scholasticism, there are several an-
swers. In the first place it is nearly contemporaneous with
the first appearance of the right in question. This is
shown by his citing authority for it as for something which
might be disputed. He says, “ And that warranty must
be made to assigns according to the form of the gift is
proved [by a case] in the circuit of W. de Ralegh, about
the end of the roll,” &c.2 It is not justifiable to assume
that a contemporary explanation of a new rule had noth-
ing to do with its appearance. Again, the fact is clear
that the assign got the benefit of the warranty to the first
grantee, not of a new one to himself, as has been shown,
and Bracton’s explanation of how this was worked out
falls in with what has been seen of the course of the
German and Anglo-Saxon law, and with the pervading
thought of the Roman law. Finally, and most important,
the requirement that the assign should be in of the first
grantee’s estate has remained a requirement from that day
to this. The fact that the same thing is required in the
same words as in prescription goes far to show that the
same technical thought has governed both.

As I have said, Glanvill's predecessors probably re-
garded warranty as an obligation incident to a convey-
ance, rather than as a contract. But when it became
usual to insert the undertaking to warrant in a deed or
charter of feoffment, it lost something of its former isola-
tion as a duty standing by itself, and admitted of being

1 Fol.67a; cf 54a. 3 Fol. 881; supra, p. 374, n. 8.



378 THE COMMON LAW.

generalized. It was a promise by deed, and a promise by
deed was a covenant.! This was a covenant having pe-
culiar consequences attached to it, no doubt. It differed
also in the scope of its obligation from some other cove-
nants, as will be shown hereafter. But still it was a
covenant, and could sometimes be sued on as such. It
was spoken of in the Year Books of Edward III as a
covenant which “falls in the blood,”? as distinguished
from those where the acquittance fell on the land, and
not on the person.?

The importance of this circumstance lies in the working
of the law of warranty upon other covenants which took
its place. When the old actions for land gave way to
more modern and speedier forms, warrantors were no
longer vouched in to defend, and if a grantee was evicted,
damages took the place of a grant of other land. The
ancient warranty disappeared, and was replaced by the
covenants which we still find in our deeds, including the
covenants for seisin, for right to convey, against incum-
brances, for quiet enjoyment, of warranty, and for fur-
ther assurance. But the principles on which an assign
could have the benefit of these covenants were derived
from those which governed warranty, as any one may see
by looking at the earlier decisions.

For instance, the question, what was a sufficient assign-
ment to give an assign the benefit of a covenant for quiet
enjoyment, was argued and decided on the authority of
the old cases of warranty.*

1 Cf. Pincombe v. Rudge, Hobart, 8; Bro. Warrantia Carte, pl. 8 ;
8. c, Y. B. 2 Hen. IV. 14, pL. 5.

*Y.B. 50 Ed. IIL. 125 & 18.

8 Y. B. 42 Ed. IIL. 8, pl. 14, per Belknap, arguendo.

4 Noke v. Awder, Cro. Eliz. 873; 8. c., ib. 436. Cf. Lewis v. Camp-
bell. 8 Tannt. 715: & .. 3J. R Manra 8K
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The assign, as in warranty, came in under the old cove-
nant with the first covenantee, not by any new right of
his own. Thus, in an action by an assign on a covenant
for further assurance, the defendant set up a release by the
original covenantee after the commencement of the suit.
The court held that the assignee should have the benefit
of the covenant. “ They held, that although the breach
was in the time of the assignee, yet if the release had
been by the covenantee (who is a party to the deed, and
from whom the plaintiff derives) before any breach, or
before the suit commenced, it had been a good bar to the
assignee from bringing this writ of covenant. But the
breach of the covenant being in the time of the assignee,

. and the action brought by him, and so attached in
his person, the covenantee cannot release this action
wherein the assignee is interested.”! The covenantee even
after assignment remains the legal party to the contract.
The assign comes in under him, and does not put an end
to his control over it, until by breach and action a new
right attaches in the assign’s person, distinct from the
rights derived from the persona of his grantor. Later, the
assign got a more independent standing, as the original
foundation of his rights sunk gradually out of sight, and a
release after assignment became ineffectual, at least in the
case of a covenant to pay rent.?

Only privies in estate with the original covenantee can
have the benefit of covenants for title. It has been shown
that a similar limitation of the benefits of the ancient

1 Middlemore v. Goodale, Cro. Car. 508; s, c., ib. 505, Sir William
Jones, 406.

2 Harper v. Bird, T. Jones, 102 (Pasch. 80 Car, IL.). These cases
show an order of development parallel to the history of the assignment
of other contracts not negotiable,
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warranty was required by its earlier history before the
assign was allowed to sue, and that the fiction by which
he got that right could not extend it beyond that limit.
This analogy also was followed. For instance, a tenant in
tail male made a lease for years with covenants of right
to let and for quiet enjoyment, and then died without issue
male. The lessee assigned the lease to the plaintiff. The
latter was soon turned out, and thereupon brought an
action upon the covenant against the executor of the
lessor. It was held that he could not recover, because he
was not privy in estate with the original covenantee. For
the lease, which was the original covenantee’s estate, was
ended by the death of the lessor and termination of the
estate tail out of which the lease was granted, before the
form of assignment to the plaintiff.!

The only point remaining to make the analogy between
covenants for title and warranty complete was to require
assigns to be mentioned in order to enable them to sue.
In modern times, of course, such a requirement, if it should
exist, would be purely formal, and would be of no impor-
tance except as an ear-mark by which to trace the history
of a doctrine. It would aid our studies if we could say
that wherever assigns are to get the benefit of a covenant
as privies in estate with the covenantee, they must be men-
tioned in the covenant. Whether such a requirement does

_exist or not would be hard to tell from the decisions alone.
It is commonly supposed not to. But the popular opinion
on this trifling point springs from a failure to understand
one of the great antinomies of the law, which must now
be explained.

So far as we have gone, we have found that, wherever

1 Andrew v. Pearce, 4 Bos. & Pul. 158 (1805).
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one party steps into the rights or obligations of another,
without in turn filling the situation of fact of which those
rights or obligations are the legal consequences, the sub-
stitution is explained by a fictitious identification of the
two individuals, which is derived from the analogy of the
inheritance. This identification has been seen as it has
been consciously worked out in the creation of the execu-
tor, whose entire status is governed by it. It has been
seen still consciously applied in the narrower sphere of the
heir. It has been found hidden at the root of the relation
between buyer and seller in two cases at least, prescription
and warranty, when the history of that relation is opened
to a sufficient depth. -

But although it would be more symmetrical if this
analysis exhausted the subject, there is another class of
cases in which the transfer of rights takes place upon a
wholly different plan. In explaining the succession which
is worked out between buyer and seller for the purpose
of creating a prescriptive right, such as a right of way
over neighboring land to the land bought and sold, it was
shown that one who, instead of purchasing the land, had
wrongfully possessed himself of it by force, would not be
treated as a successor, and would get no benefit from the
previous use of the way by his disseisee. But when the
former possessor has already gained a right of way before
he is turned out, a new principle comes into operation.
If the owner of the land over which the way ran stopped
it up, and was sued by the wrongful possessor, a defence
on the ground that the disseisor had not succeeded to the
former owner’s rights would not prevail. The disseisor
would be protected in his possession of the land against
all but the rightful owner, and he would equally be pro-
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tected in his use of the way. This rule of law does not
stand on a succession between the wrongful possessor and
the owner, which is out of the question. Neither can it be
defended on the same ground as the protection to the oc-
cupation of the land itself. That ground is that the law
defends possession against everything except a better title.
But, as has been said before, the common law does not
recognize possession of a way. A man who has used a
way ten years without title cannot sue even a stranger for
stopping it. He was a trespasser at the beginning, he is
nothing but a trespasser still. There must exist a right
against the servient owner before there is a right against
anybody else. At the same time it is clear that a way is
no more capable of possession because somebody else has
a right to it, than if no one had.

How comes it, then, that one who has neither title nor
possession is 8o far favored? The answer is to be found,
not in reasoning, but in a failure to reason. In the first
Lecture of this course the thought with which we have to
deal was shown in its theological stage, to borrow Comte’s
well-known phraseology, as where an axe was made the ob-
ject of criminal process ; and also in the metaphysical stage,
where the language of personification alone survived, but
survived to cause confusion of reasoning. The case put
seems to be an illustration of the latter. The language
of the law of easements was built up out of similes drawn
from persons at a time when the noxe deditio was still
familiar; and then, as often happens, language reacted
upon thought, so that conclusions were drawn as to the
rights themselves from the terms in which they happened
to be expressed. When one estate was said to be enslaved
to another, or a right of way was said to be a quality or
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incident of a neighboring piece of land, men's minds were
not alert to see that these phrases were only so many per-
sonifying metaphors, which explained nothing unless the
figure of speech was true.

Rogron deduced the negative nature of servitudes from
the rule that the land owes the services, not the person,—
Predium non persona servit. For, said Rogron, the land
alone being bound, it can only be bound passively. Austin
called this an “absurd remark.”! But the jurists from
whom we have inherited our law of easements were con-
tented with no better reasoning. Papinian himself wrote
that servitudes cannot be partially extinguished, because
they are due from lands, not persons.? Celsus thus de-
cides the case which I took for my illustration: Even if
possession of a dominant estate is acquired by forcibly
ejecting the ownmer, the way will be retained ; since the
estate is possessed in such quality and condition as it is
when taken®! The commentator Godefroi tersely adds
that there are two such conditions, slavery and freedom ;
and his antithesis is as old as Cicero.* So, in another
passage, Celsus asks, What else are the rights attaching to
land but qualities of that land?® So Justinian’s Institutes
speak of servitudes which inhere in buildings.® So Paulus

1 Austin, Jurisprudence, II. p. 842 (8d ed.).

2 ¢ Quon‘am non personz, sed preedia deberent, neque adquiri hbertn
neque remitti servitus per partem poterit.” D. 8. 8. 34, pr.

8 «Qui fundum alienum bons fide emit, itinere quod ei fundo debetur
usus est : retine*ur id ius itineris: atque etiam, si precario aut vi deiecto
domino poesidet . fundus enim qualiter se habens ita, cam in suo habitu
possessus est, ius non deperit, neque refert, iuste nec ne possideat qui talem
eum possidet.” D. 8. 6. 12.

¢ Elzevir ed., n. 51, ad loc. cit. ; Cicero de L. Agr. 8. 2. 9.

8 D. 50. 16, 86. Cf Ulpian, D. 41. 1. 20,§1; D. 8.8.23, § &

€ Inst. 3.8, § 1.
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speaks of such rights as being accessory to bodies. “ And
thus,” adds Godefroi, “ rights may belong to inanimate
things.” ! It easily followed from all this that a sale of
the dominant estate carried existing easements, not be-
cause the buyer succeeded to the place of the seller, but
because land is bound to land.?

All theee figures import that land is capable of having
rights, as Austin recognizes. Indeed, he even says that
the land “is erected into a legal or fictitious person, and
is styled ‘ preedium dominans.’”® But if this means any-
thing more than to explain what is implied by the Roman
metaphors, it goes too far. The dominant estate was
never “erected into a legal person,” either by conscious
fiction or as a result of primitive beliefs.* It could not
sue or be sued, like a ship in the admiralty. It is not sup-
posed that its possessor could maintain an action for an
interference with an easement before his time, as an heir
could for an injury to property of the hereditas jacens.
If land had even been systematically treated as capable of
acquiring rights, the time of a disseisee might have been
added to that of the wrongful occupant, on the ground
that the land, and not this or that individual, was gaining
the easement, and that long association between the en-
joyment of the privilege and the land was sufficient, which
has never been the law.

All that can be said is, that the metaphors and similes
employed naturally led to the rule which has prevailed,

1 D. 8. 1. 14, pr. Cf. Elzevir ed., n. 58, ““ Et sic jura . . . accessiones
esse possunt corporum.”

$ «“Cum fundus fundo servit.” D. 8.4.12. Cf. D. 8.5.20,§1; D.
61.1.20, §1.

8 Jurisprudence, II. p. 847 (3d ed.).

¢ CL Windscheid, Pand., § 57, n. 10 (4th ed.), p. 150.
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and that, as this rule was just as good as any other, or at
least was unobjectionable, it was drawn from the figures
of speech without attracting attention, and before any one
had seen that they were only figures, which proved noth-
ing and justified no conclusion.

As easements were said to belong to the dominant es-
tate, it followed that whoever possessed the land had a
right of the same degree over what was incidental to it.
If the true meaning had been that a way or other ease-
ment admits of possession, and is taken possession of with
the land to which it runs, and that its enjoyment is pro-
tected on the same grounds as possession in other cases,
the thought could have been understood. But that was
not the meaning of the Roman law, and, as has been
shown, it is not the doctrine of ours. We must take
it that easements have beeome an incident of land by an
unconscious and unreasoned assumption that a piece of
land can have rights. It need not be said that this is
absurd, although the rules of law which are based upon
it are not so.

Absurd or not, the similes as well as the principles of
the Roman law reappear in Bracton. He says, “The servi-
tude by which land is subjected to [other] land, is made on
the likeness of that by which man is made the slave of
man.” ! “For rights belong to a free tenement, as well as
tangible things. . . . They may be called rights or liber-
ties with regard to the tenements to which they are owed,
but servitudes with regard to the tenements by which
they are owed. . . . One estate is free, the other sub-
jected to slavery.”? “[A servitude] may be called an ar-
rangement by which house is subjected to house, farm to

1 Fol. 10, § 8. $ Fol. 2205, § 1.
26
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farm, holding to holding.”! No passage has met my eye
in which Bracton expressly decides that an easement goes
with the dominant estate upon a disseisin, but what he
says leaves little doubt that he followed the Roman law
in this as in other things.

The writ against a disseisor was for “ 80 much land and
its appurtenances,” ? which must mean that he who had the
land even wrongfully had the appurtenances. So Bracton
says an action is #n rem “ whether it is for the principal
thing, or for a right which adheres to the thing, . . . as
when one sues for a right of way, . . . since rights of this
sort are all incorporeal things, and are quasi possessed and
reside in bodies, and cannot be got or kept without the
bodies in which they inhere, nor in any way had without
the bodies to which they belong.”?® And again, “ Since
rights do not admit of delivery, but are transferred with
the thing in which they are, that is, the bodily thing, he
to whom they are transferred forthwith has a quasi pos-
session of those rights as soon as he has the body in which
they are.” ¢

There is no doubt about the later law, as has been said
at the outset.

We have thus traced two competing and mutually in-
consistent principles into our law. On the one hand is
the conception of succession or privity; on the other, that
of rights inhering in a thing. Bracton seems to have
vacillated a little from a feeling of the possibility of con-
flict between the two. The benefit of a warranty was
confined to those who, by the act and consent of the

1 Fol. 221. $ Fol. 2194, b.

S Fol. 1024, b.

¢ Fol. 226 5, §13. All these passages assume that a right has been
acquired and inheres in the land.
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grantee, succeeded to his place. It did not pass to as-
signs unless assigns were mentioned. Bracton supposes
grants of easements with or without mention of assigns,
which looks as if he thought the difference might be ma-
terial with regard to easements also. He further says, that
if an easement be granted to A, his heirs and assigns, all
such by the form of the grant are allowed the use in suc-
cession, and all others are wholly excluded.! But he is
not speaking of what the rights of a disseisor would be as
against one not having a better title, and he immediately
adds that they are rights over a corporeal object belonging
to a corporeal object.

Although it may be doubted whether the mention of
assigns was ever necessary to attach an easement to land,
and although it is very certain that it did not remain so
long, the difficulty referred to grew greater as time went
on. It would have been easily disposed of if the only
rights which could be annexed to land were easements,
such as a right of way. It then might have been said
that these were certain limited interests in land, less
than owmership in extent, but like it in kind, and there-
fore properly transferred by the same means that owner-
ship was. A right of way, it might have been argued, is
not to be approached from the point of view of contract.
It does not presuppose any promise on the part of the
servient owner. His obligation, although more trouble-
some to him than to others, is the same as that of every
one else. It is the purely negative duty not to obstruct
or interfere with a right of property.?

1 Fol. 58 a ; cf. §9 3, ad fin., 243 b.
% «Nihil preescribitur nisi quod poesidetur,” cited from Hale de Jur.
Maris, p. 82, in Blundell v. Catterall, 5 B. & Ald. 268, 277.
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But al.hough the test of rights going with the land may
have been something of that nature, this will not help us
to understand the cases without a good deal of expla-
nation. For such rights might exist to active services
which had to be performed by the person who held the ser-
vient estate. It strikes our ear strangely to hear a right
to services from an individual called a right of property as
distinguished from contract. Still this will be found to
have been the way in which such rights were regarded.
Bracton argues that it is no wrong to the lord for the ten-
ant to alienate land held by free and perfect gift, on the
ground that the land is bound and charged with the ser-
vices into whose hands soever it may come. The lord is
said to have a fee in the homage and services ; and there-
fore no entry upon the land which does not disturb them
injures him.! It is the tenement which imposes the obli-
gation of homage,? and the same thing is true of villein
and other feudal services.? ‘

The law remained unchanged when feudal services took
the form of rent.* Even in our modern terms for years rent
is still treated as something issuing out of the leased prem-
ises, 8o that to this day, although, if you hire a whole
house and it burns down, you have to pay without abate-
ment, because you have the land out of which the rent
issues, yet if you only hire a suite of rooms and they are
burned, you pay rent no longer, because you no longer
have the tenement out of which it comes.®

1 Bract., fol. 46 5; cf. 175, 18, 47 b, 48.

* Fol. 81, 813, 795, 803.

8 Fol. 24 b, 26, 855, 86, 208 b, &c. Cf. F. N. B. 128, E ; Laveleye,
Propriété, 67, 68, 116.

¢ Abbr. Plac. 110, rot. 22, Devon. (Hen. 111.).

§ Stockwell v. Hunter, 11 Met. (Mass.) 448.
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It is obvious that the foregoing reasoning leads to the
conclusion that a disseisor of the tenant would be bound
as much as the tenant himself, and this conclusion was
adopted by the early law. The lord could require the ser-
vices,! or collect the rent ? of any one who had the land,
because, as was said in language very like Bracton’s, “ the
charge of the rent goes with the land.” 8

Then as to the right to the rent. Rent was treated in
early law as a real right, of which a disseisin was possible,
and for which a possessory action could be brought. If,
as was very frequently the case, the leased land lay within
a manor, the rent was parcel of the manor,* so that there
was some ground for saying that one who was seised
of the manor, that is, who possessed the lands occupied
by the lord of the manor, and was recognized by the ten-
ants as lord, had the rents as incident thereto. Thus
Brian, Chief Justice of England under Henry VIL, says,
“If T am disseised of a manor, and the tenants pay their
rent to the disseisor, and then I re-enter, I shall not have
the back rent of my tenants which they have paid to my
disseisor, but the disseisor shall pay for all in trespass or
assize.”® This opinion was evidently founded on the no-
tion that the rent was attached to the chief land like an
easement. Sic fit ut debeantur rei a re.’

Different principles might have applied when the rent
was not parcel of a manor, and was only part of the rever-
sion ; that is, part of the landlord’s fee or estate out of

1 Keilway, 130 3, pl. 104.

$ Keilway, 118 @, pl. 45 ; Dyer, 2.

8 Keilway, 118 4, pl. 45. Cf. Y. B. 83-36 Ed. 1. 70; 45 Ed. IIL 11, 13.

¢ Litt. § 589.

§ Keilway, 2 a, pl. 2 ad fin. (12 Hen. VIL.). But cf. Y. B. 6 Hen. VIL

14, pl. 2ad fin.
¢ 4 Laferritre, Hist. du Droit. Frang. 442; Bracton, fol 53 a.
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which the lease was carved. If the lease and rent were
merely internal divisions of that estate, the rent could not
be claimed except by one who was privy to that estate.
A disseisor would get a new and different fee, and would
not have the estate of which the rent was part. And
therefore it would seem that in such a case the tenant
could refuse to pay him rent, and that payment to him
would be no defence against the true owner.! Neverthe-
less, if the tenant recognized him, the disseisor would be
protected as against persons who could not show a better
title.3 Furthermore, the rent was so far annexed to the
land that whoever came by the reversion lawfully could
collect it, including the superior lord in case of escheat.®
Yet escheat meant the extinction of the fee of which the
lease and rent were parts, and although Bracton regarded
the lord a8 coming in under the tenant’s title pro herede, in
privity, it was soon correctly settled that he did not, but
came in paramount. This instance, therefore, comes very
near that of a disseisor.

Services and rent, then, were, and to some extent are
still, dealt with by the law from the point of view of prop-
erty. They were things which could be owned and trans-
ferred like other property. They could be possessed even
by wrong, and possessory remedies were given for them.

No such notion was applied to warranties, or to any
right which was regarded wholly from the point of view
of contract. And when we turn to the history of those
remedies for rent which sounded in contract, we find that
they were so regarded. The actions of debt and covenant

1 Cf. Co. Lit. 322, et 2¢¢. ; Y. B. 6 Hen. VII. 14, pl. 2 ad fin.
2 Daintry v. Brocklehurst, 3 Exch. 207.
2 Y. B. 6§ Hen. VII 18, pl. 12.
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could not be maintained without privity. In the ninth
year of Henry VI.! it was doubted whether an heir having
the reversion by descent could have debt, and it was held
that a grantee of the reversion, although he had the rent,
could not bave that remedy for it. A few years later,
it was decided that the heir could maintain debt? and
in Henry VIL’s reign the remedy was extended to the
devisee,®> who, as has been remarked above, seemed more
akin to the heir than a grantee, and was more easily
likened to him. It was then logically necessary to give
assigns the same action, and this followed.* The privity
of contract followed the estate, so that the assignee of the
reversion could sue the person then holding the term.®
On like grounds he was afterwards allowed to maintain
covenant.® But these actions have never lain for or against
persons not privy in estate with the lessor and lessee re-
spectively, because privity to the contract could never be
worked out without succession to the title.”

However, all these niceties had no application to the
old freehold rents of the feudal period, because the con-
tractual remedies did not apply to them until the time of
Queen Anne.! The freehold rent was just as much real
estate as an acre of land, and it was sued for by the
similar remedy of an assize, asking to be put back into
possession.

1Y. B.9 Hen. VI. 16, pl. 7.

2 Y. B. 14 Hen. VI. 26, pL 77.

$ Y. B. 5 Hen. VII. 18, plL. 12.

¢ Cf. Theloall, Dig. I. c. 21, pl. 9.

§ Buskin v. Edmunds, Cro. Eliz. 636.

¢ Harper v. Bird, T. Jones, 102 (80 Car. II.).

1 Bolles v. Nysecham, Dyer, 254 b; Porter v. Swetnam, Style, 406;

8. C., ib. 431.
8 3 Bl. Comm. 231, 282.
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The allowance of contractual remedies shows that rent
and feudal services of that nature, although dealt witk as
things capable of possession, and looked at generally from
the point of view of property rather than of contract, yet
approach much nearer to the nature of the latter than a
mere duty not to interfere with a way. Other cases come
nearer still. The sphere of prescription and custom in
imposing active duties is large in early law. Sometimes
the duty is incident to the ownership of certain land ;
sometimes the right is, and sometimes both are, as in the
case of an easement. When the service was for the benefit
of other land, the fact that the burden, in popular language,
fell upon one parcel, was of itself a reason for the benefit
attaching to the other.

Instances of different kinds are these. A parson might
be bound by custom to keep a bull and a boar for the use
of his parish.! A right could be attached to a manor by
prescription to have a convent sing in the manor chapel.2
A right might be gained by like means to have certain
land fenced by the owner of the neighboring lot.®* Now,
it may readily be conceded that even rights like the last
two, when attached to land, were looked at as property,
and were spoken of as the subject of grant.* It may be
conceded that, in many cases where the statement sounds
strange to modern ears, the obligation was regarded as
falling on the land alone, and not on the person of the

1 Yielding v. Fay, Cro. Eliz. 569.

8 Pakenham’s Case, Y. B. 42 Ed. 111. 8, pl. 14 ; Prior of Woburn's Case,
22 Hen. VI. 46, pl. 36 ; Williams's Case, § Co. Rep. 725, 78 a; Slipper v.
Mason, Nelson’s Lutwyche, 43, 45 (top).

8 F. N. B. 127; Nowel v. Smith, Cro. Eliz. 709; Star v. Rookesdy, 1
Salk. 335, 336; Lawrence v. Jenkins, L. R. 8 Q. B. 274.

¢ Dyer, 244, pl. 149; F. N. B. 180 N.
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tenant. And it may be conjectured that this view arose
naturally and reasonably from there having been originally
no remedy to compel performance of such services, except a
distress executed on the servient land.! But any conjec-
tured distinction between obligations for which the primi-
tive remedy was distress alone, and others, if it ever existed,
must soon have faded from view ; and the line between
those rights which can be deemed rights of property, and
those which are mere contracts, is hard to see, after the last
examples. A covenant to repair is commonly supposed to
be pure matter of contract. What is the difference be-
tween a duty to repair, and a duty to fence? The difficulty
remains almost as great as ever of finding the dividing line
between the competing principles of transfer, — succession
on the one side, and possession of dominant land on the
other. If a right in the nature of an easement could be
attached to land by prescription, it could equally be at-
tached by grant. If it went with the land in one case,
even into the hands of a disseisor, it must have gone with
it in the other. No satisfactory distinction could be based
on the mode of acquisition,? nor was any attempted. As
the right was not confined to assigns, there was no need
of mentioning assigns.® In modern times, at least, if not in
early law, such rights can be created by covenant as well

1 F.N.B.128 D, E; Co. Lit. 96 5. It is assumed that, when an obli-
gation is spoken of as falling upon the land, it is understood to be only a
figure of speech. Of course rights and obligations are confined to human

8 Keilway, 145 5, 146, pl. 15; Sir Henry Nevil's Case, Plowd. 877, 381 ;
Chudleigh’s Case, 1 Co. Rep. 1195, 122 5.

8 F. N. B. 180 N; Co. Lit. 885 a, Spencer’s Case, 5 Co. Rep. 164,175,
Pakenham's Case, Y. B. 42 Ed. IIL. 8, pl. 14 ; Keilway, 145, 146, pl. 15;
Comyns’s Digest, Covenant (B, 3).
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as by grant.! And, on the other hand, it is ancient law
that an action of covenant may be maintained upon an in-
strument of grant.? The result of all this was that not
only a right created by covenant, but the action of cove-
nant itself, might in such cases go to assigns, although not
mentioned, at a time when such mention was essential - to
give them the benefit of a warranty. Logically, these
premises led one step farther, and not only assigns not
named, but disseisors, should have been allowed to mmin-
tain their action on the contract, as they had the right
arising out of it. Indeed, if the plaintiff had a right
which when obtained by grant would have entitled him
to covenant, it was open to argument that he should be
allowed the same action when he had the right by pre-
scription, although, as has been seen in the case of rent, it
did not follow in practice from a man’s having a right that
he had the contractual remedies for it.® Covenant required
a specialty, but prescription was said to be a sufficiently
good specialty.t Where, then, was the line to be drawn
between covenants that devolved only to successors, and
those that went with the land ?

The difficulty becomes more striking upon further ex-
amination of the early law. For side by side with the
personal warranty which has been discussed hitherto,
there was another warranty which has not yet been men-

1 Holms v. Seller, 8 Lev. 805 ; Rowbotham v. Wilson, 8 H. L. C. 848 ;
Bronson v. Coffin, 108 Mass. 175, 180. Cf. Bro. Covenant, pl. 2.

2Y.B. 21 Ed. 111. 2, pl. 5; F. N. B. 180 N.

8 The action is case in the Prior of Woburn's Case, Y. B. 22 Hen. VI. 46,
pl. 36. In F. N. B. 128 E, n. (a), it is said that a curia claudenda only
lay upon a prescriptive right, and that if the duty to fence was by indenture
the plaintiff was put to his writ of covenant. But see below, pp. 396, 400.

¢ Y. B. 32 & 338 Ed. 1. 430.
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tioned, by which particular land alone was bound.! The
personal warranty bound only the warrantor and his heirs.
As was said in a case of the time of Edward I., “ no one
can bind assigns to warranty, since warranty always ex-
tends to heirs who claim by succession and not by assign-
ment.”? But when particular land was bound, the warranty
went with it, even into the hands of the King, because, as
Bracton says, the thing goes with its burden to every vne.?
Fleta writes that every possessor will be held.* There
cannot be a doubt that a disseisor would have been bound
equally with one whose possession was lawful.

We are now ready for a case® decided under Edward
IIL., which has been discussed from the time of Fitzherbert
and Coke down to Lord St. Leonards and Mr. Rawle,
which is still law, and is said to remain still unexplained.®
It shows the judges hesitating between the two concep-
tions to which this Lecture has been devoted. If they are
understood, I think the explanation will be clear.

Pakenham brought covenant as heir of the covenantee
against a prior, for breach of a covenant made by the de-
fendant’s predecessor with the plaintiff's great-grandfather,
that the prior and convent should sing every week in a
chapel in his manor, for him and his servants. The de-
fendant first pleaded that the plaintiff and his servants
were not dwelling within the manor; but, not daring to

1Y. B. 20 Ed. 1. 860.

2 Y. B 32383 Ed I 516

8 “Quia res cum homine [obviously & misprint for onere] transit ad
quemcunque.” Fol. 882, 882 .

¢ Lib. VI c. 28, § 17.

8 Pakenham’s Case, Y. B. 42 Ed. 111 8, pl. 14.

¢ Sugd. V. & P. (14th ed.), 587 ; Rawle, Covenants for Title (4th ed.),

p. 8314, Cf. Pyvyan v. Arthur, 1 B. & C. 410 ; Sharp v. Waterhouse. 7
EL & BL 818, 823,
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rest his case on that, he pleaded that the plaintiff was not
heir, but that his elder brother was. The plaintiff replied
that he was tenant of the manor, and that his great-grand-
father enfeoffed a stranger, who enfeoffed the plaintiff and
his wife; and that thus the plaintiff was tenant of the
manor by purchase, and privy to the ancestor; and also
that the services had been rendered for a time whereof
the memory was not.

It is evident from these pleadings that assigns were not
mentioned in the covenant, and so it has always been
taken.! It also appears that the plaintiff was trying to
stand on two grounds; first, privity, as descendant and
assign of the covenantee; second, that the service was
attached to the manor by covenant or by prescription, and
that he could maintain covenant as tenant of the manor,
from whichever source the duty arose.

Finchden, J. puts the case of parceners making parti-
tion, and one covenanting with the other to acquit of suit.
A purchaser has the advantage of the covenant. Belknap,
for the defendants, agrees, but distinguishes, In that case
the acquittance falls on the land, and not on the person.?
(That is to say, such obligations follow the analogy of ease-
ments, and, as the burden falls on the quasi servient
estate, the benefit goes with the dominant land to assigns,
whether mentioned or not, and they are not considered from
the point of view of contract at all. Warranty, on the
other hand, is a contract pure and simple, and lies in the
blood, — falls on the person, not on the land.?)

Finchden : a fortiori in this case; for there the action

1 Co. Lit. 885 a.
2 Cf. Finchden as to rent in Y. B. 45 Ed. III. 11, 12.
8 Cf. Y. B. 50 Ed. III 13, 18, plL. 2.
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was maintained because the plaintiff was tenant of the
land from which the suit was due, and here he is tenant
of the manor where the chapel is.

Wichingham, J.: If the king grants warren to another
who is tenant of the manor, he shall have warren, &c.;
but the warren will not pass by the grant [of the manor],
because the warren is not appendant to the manor. No
more does it seem the services are here appendant to the
manor.

Thorpe, C. J., to Belknap: “There are some covenants
on which no one shall have an action, but the party to the
covenant, or his heir, and some covenants have inherit-
ance in the land, so that whoever has the land by alien-
ation, or tn other manner, shall have action of covenant;
[or, as it is stated in Fitzherbert's Abridgment,! the inhab-
itants of the land as well as every one who has the land,
shall have the covenant;] and when you say he is not
heir, ke 18 privy of blood, and may be heir:3 and also he
is tenant of the land, and it is a thing which is annexed to
the chapel, which is in the manor, and so annexed to the
manor, and so he has said that the services have been ren-
dered for all time whereof there is memory, whence it is
right this action should be maintained.” Belknap denied
that the plaintiff counted on such a prescription; but
Thorpe said he did, and we bear record of it, and the case
was adjourned.®

It will be seen that the discussion followed the lines
marked out by the pleading. One judge thought that

1 Covenant, pl. 17.

2 There is a colon here in both editions of the Year Books, marking the
beginning of a new argument.

8 Pakenham’s Case, Y. B. 42 Ed. III. 3, pl. 14.
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the plaintiff was entitled to recover as tenant of the
manor. The other puisne doubted, but agreed that the
case must be discussed on the aualogy of easements. The
Chief Justice, after suggesting the possibility of sufficient
privity on the ground that the plaintiff was privy in blood
and might be heir, turns to the other argument as more
promising, and evidently founds bis opinion upon it.! It
would almost seem that he considered a prescriptive right
enough to support the action, and it is pretty clear that he
thought that a disseisor would have had the same rights
as the plaintiff.

In the reign of Henry IV., another case? arose upon a
covenant very like the last. But this time the facts were
reversed. The plaintiff counted as heir, but did not allege
that he was tenant of the manor. The defendant, not
denying the plaintiff’s descent, pleaded in substance that
he was not tenant of the manor in his own right. The
question raised by the pleadings, therefore, was whether the
heir of the covenantee could sue without being tenant of
the manor. If the covenant was to be approached from
the side of contract, the heir was party to it as represent-
ing the covenantee. If, on the other hand, it was treated
as amounting to the grant of a service like an easement, it
would naturally go with the manor if made to the lord of
the manor. It seems to have been thought that such a
covenant might go either way, according as it was made to
the tenant of the manor or to a stranger. Markham, one
of the judges, says: “In a writ of covenant one must be
privy to the covenant if he would have a writ of covenant
or aid by the covenant. But, peradventure, if the cove-

1 Bro. Covenant, pl. 5. Cf. Spencer’s Case, 5 Co. Rep. 18 a, 175, 18 a.
$ Horns's Case, Y. B. 2 Hen. IV. 6, pl. 25.
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nant had been made with the lord of the manor, who had
inheritance in the manor, ou issint come determination
post estre fait, it would be otherwise,” which was admitted.!
It was assumed that the covenant was not so made as to
attach to the manor, and the court, observing that the
service was rather spiritual than temporal, were inclined
to think that the heir could sue.? The defendant accord-
ingly pleaded over and set up a release. It will be seen
how fully this agrees with the former case.

The distinction taken by Markham is stated very clearly
in & case reported by Lord Coke. In the argument of
Chudleigh’'s Case the line is drawn thus: “ Always, the
warranty as to voucher requires privity of estate to which
it was annexed,” (i. e. succession to the original cove-
nantee,) “ and the same law of a use. . . . But of things
annexed to land, it is otherwise, as of commons, advow-
sons, and the like appendants or appurtenances. . . . So
a disseisor, abator, intruder, or the lord by escheat, &c.,
shall have them as things annexed to the land. So note
a diversity between a use or warranty, and the like things
annexed to the estate of the land in privity, and commons,
advowsons, and other hereditaments annexed to the pos-
session of the land.”® And this, it seems to me, is the
nearest approach which has ever been made to the truth.

Coke, in his Commentary on Littleton (385 a), takes a
distinction between a warranty, which binds the party to
yield lands in recompense, and a covenant annexed to the
land, which is to yield but damages. If Lord Coke had

1 «Quod conceditur.” Cf. Spencer's Case, 5 Co. Rep. 16 a, 18 a.

3 It was quite possible that two liabilities should exist side by side.
Bro. Covenant, pl. 82; Breit v. Cumberlund, Cro. Jac. 521, 523.

8 1 Co. Rep. 122; 8. C., sub nom. Dillon v. Fraine, Popham, 70, 71.
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meant to distinguish between warranties and all covenants
which in our loose modern sense are said to run with the
land, this statement would be less satisfactory than the pre-
ceding.

A warranty was a covenant which sometimes yielded
but damages, and a covenant in the old law sometimes
yielded land. In looking at the early cases we are re-
minded of the still earlier German procedure, in which it
did not matter whether the plaintiff’s claim was founded
on a right of property in a thing, or simply on a contract
for it.! Covenant was brought for a freehold under Ed-
ward L2 and under Edward IIL. it seems that a mill could
be abated by the same action, when maintained contrary to
an easement created by covenant.? But Lord Coke did
not mean to lay down any sweeping doctrine, for his con-
clusion is, that “ & covenant is #n many cases extended fur-
ther than the warrantie.” Furthermore, this statement, as
Lord Coke meant it, is perfectly consistent with the other
and more important distinction between wurranties and
rights in the nature of easements or covenants creating
such rights. For Lord Coke's examples are confined to
covenants of the latter sort, being in fact only the cases
just stated from the Year Books.

Later writers, however, have wholly forgotten the dis-
tinction in question, and accordingly it has failed to settle
the disputed line between conflicting principles. Covenants
which started from the analogy of warranties, and others
to which was applied the language and reasoning of ease-
ments, have been confounded together under the title of

1 Essays in Ang. Sax. Law, 248,
2 Y. B. 22 Ed. 1. 494, 496.
8 Y. B. 4 Ed. IIL 67, pl. 71; s. ., 7 Ed. III. 68, pl. 67.
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covenants running with the land. The phrase “ running
with the land ” is only appropriate to covenants which pass
like easements. But we can easily see how it came to be
used more looacly.

It has already been shown that covenants for title, like
warranties, went only to successors of the original cove-
nantee. The technical expression for the rule was that
they were annexed to the estate in privity. Nothing was
easier than to overlook the technical use of the word  es-
tate,” and to say that such covenants went with the land.
This was done, and forthwith all distinctions became doubt-
ful. It probably had been necessary to mention assigns in
covenants for title, as it certainly had been to give them the
benefit of the ancient warranty;? for this seems to have
been the formal mark of those covenants which passed
only to privies. But it was not necessary to mention as-
signs in order to attach easements and the like to land.
Why should it be necessary for one covenant running with
the land more than another? and if necessary for one, why
not for all?? The necessity of such mention in modern
times has been supposed to be governed by a fanciful
rule of Lord Coke’s.® On the other hand, the question is
raised whether covenants which should pass irrespective
of privity are not governed by the same rule which governs
warranties.

These questions have not lost their importance. Cove-
nants for title are in every deed, and other covenants are

1 Bract., fol. 17 3, 87 b; Fleta, III. c. 14, § 6; 1 Britton (Nich.), 228,
233, 244, 255, 812; Abbrev. Plac. p. 808, col. 2, Dunelm, rot. 43 (83
Ed. 1.); Y. B. 20 Ed. 1. 282; Co. Lit. 384 5.

3 Hyde v. Dean of Windsor, Cro. Eliz. 652.

3 Spencer's Cas, § Co. Rep. 16 a. Cf. Minshill v. Oakes, 2 H. & N. 798,
807.

20
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only less common, which, it remains to show, belong to
the other class.

Chief among these is the covenant to repair. It has
already been observed that an easement of fencing may be
annexed to land, and it was then asked what was the dif-
ference in kind between a right to have another person
build such structures, and a right to have him repair struc-
tures already built. Evidence is not wanting to show that
the likeness was perceived. Only, as such covenants are
rarely, if ever, made, except in leases, there is always
privity to the original parties. For the lease could not,
and the reversion would not be likely to, go by disseisin.

The Dean of Windsor's Case decides that such a cove-
nant binds an assignee of the term, although not named.
It is reported in two books of the highest authority, one
of the reporters being Lord Coke, the other Croke, who
was also a judge. Croke gives the reason thus: “ For a
covenant which runs and rests with the land lies for or
against the assignee at the common law, quia transit terra
cum onere, although the assignees be not named in the
covenant.”! This is the reason which governed easements,
and the very phrase which was used to account for all
possessors being bound by a covenant binding a parcel
of land to warranty. Coke says, “For such covenant
which extends to the support of the thing demised is quo-
dammodo appurtenant to it, and goes with it.” Again the
language of easements. And to make this plainer, if need
be, it is added, “ If a man grants to one estovers to repair
his house, it is appurtenant to his house.”? Estovers for

1 Hyde v. Dean of Windsor, Cro. Eliz. 552, 558 ; 8. c., ib. 457. CL
Bally v. Wells, 8 Wilson, 26, 29.

3 Dean of Windsor's Case, 5 Co. Rep. 24 a; 8.0., Moore, 809. Cf. Bro,
Covenant, pl. 32. Cf. further, Conan v. Kemise, W. Jones, 245 (7 Cax. L).
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repair went with the land, like other rights of common,!
which, as Lord Coke has told us, passed even to dis-
seisors,

In the next reign the converse proposition was decided,
that an assignee of the reversion was entitled in like man-
ner to the benefit of the covenant, because “it is a cove-
nant which runs with the land.”? The same law was
applied, with still clearer reason, to a covenant to leave
fifteen acres unploughed for pasture, which was held to
bind an assignee not named? and, it would seem, to a
covenant to keep land properly manured.*

If the analogy which led to this class of decisions were
followed out, a disseisor could sue or be sued upon such
covenants, if the other facts were of such a kind as to raise
the question. There is nothing but the novelty of the
proposition which need prevent its being accepted. It has
been mentioned above, that words of covenant may annex
an easement to land, and that words of grant may import
a covenant. It would be rather narrow to give a disseisor
one remedy, and deny him another, where the right was
one, and the same words made both the grant and the
covenant.®

The language commonly used, however, throws doubt
and darkness over this and every other question connected
with the subject. It is a consequence, already referred to,
of confounding covenants for title, and the class last dis-

1 F. N. B. 181 N ; Sir Henry Nevil's Case, Plowden, 877, 881.

3 Ewre v. Strickland, Cro. Jac. 240. Cf. Brett v. Cumberland, 1 Roll.
R. 3859, 360 ‘“al comen ley”; . c., Cro. Jac. 399, 521.

8 Cockson v. Cock, Cro. Jac. 125.

¢ Sale v. Kitchingham, 10 Mod. 158 (E. 13 Anne).

§_Supra, pp. 396, 398, 400. Cf., however, Lord Wenslsydale, in Row-
Sotham v. Wilson, 8 H. L. C. 348, 362, and see aboves, p. 391, as to rents.
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‘cussed, under the name of covenants running with the land.
According to the general opinion there must be a privity
of estate between the covenantor and covenantee in the
latter class of cases in order to bind the assigns of the
covenantor. Some have supposed this privity to be ten-
ure; some, an interest of the covenantee in the land of
the covenantor ; and 80 on.! The first notion is false, the
second misleading, and the proposition to which they are
applied is unfounded. Privity of estate, as used in con-
nection with covenants at common law, does not mean
tenure or easement ; it means succession to a title.? It is
never necessary between covenantor and covenantee, or any
other persons, except between the present owner and the
original covenantee. And on principle it is only necessary
between them in those cases — such as warranties, and
probably covenants for title — where, the covenants being
regarded wholly from the side of contract, the benefit goes
by way of succession, and not with the land.

If now it should be again asked, at the end of this long
discussion, where the line is to be drawn between these
two classes of covenants, the answer is necessarily vague
in view of the authorities. The following propositions
may be of some service.

A. With regard to covenants which go with the land : —

(1.) Where either by tradition or good sense the burden
of the obligation would be said, elliptically, to fall on the
land of the covenantor, the creation of such a burden
is in theory a grant or transfer of a partial interest in

1 4 Kent (12th ed.), 480, n. 1.

3 It is used in & somewhat different sense in describiny the relation be-
tween a tenant for life or years and reversioner. Privity between them

follows as an accidental consequence of their being as one tenant, and
sustaining a single persona between them.
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that land to the covenantee. As the right of property so
created can be asserted against every possessor of the
land, it would not be extravagant or absurd to allow it to
be asserted by the action of covenant.

(2.) Where such a right is granted to the owner of a
neighboring piece of land for the benefit of that land, the
right will be attached to the land, and go with it into all
hands. The action of covenant would be allowed to as-
signs not named, and it would not be absurd to give it to
disseisors.

(3.) There is one case of a service, the burden of which
does not fall upon land even in theory, but the benefit of
which might go at common law with land which it ben-
efited. This is the case of singing and the like by a con-
vent. It will be observed that the service, although not
falling on land, is to be performed by a corporation per-
manently seated in the neighborhood. Similar cases are
not likely to arise now.

B. With regard to covenants which go only with the
estate in the land : —

In general the benefit of covenants which cannot be
likened to grants, and the burden of which does not
fall on land, is confined to the covenantee and those
who sustain his persona, namely, his executor or heir.
In certain cases, of which the original and type was the
ancient warranty, and of which the modern covenants for
title are present examples, the sphere of succession was
enlarged by the mention of assigns, and assigns are still
allowed to represent the original covenantee for the pur-
poses of that contract. But it is only by way of succession
that any other person than the party to the contract can
sue upon it. Hence the plaintiff must always be privy in
estate with the covenantee.
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C. It is impossible, however, to tell by general reason-
ing what rights will be held in English law to belong to
the former class, or where the line will be drawn between
the two. The authorities must be consulted as an arbi-
trary fact. Although it might sometimes seem that the
test of the first was whether the service was of a nature
capable of grant, so that if it rested purely in covenant it
would not follow the land,! yet if this test were accepted,
it has already been shown that, apart from tradition, some
services which do follow the land could only be matter of
covenant. The grant of light and air, a well-established
easement, is called a covenant not to build on the servient
land to the injury of the light, by Baron Parke.? And al-
though this might be doubted®it has been seen that at
least one well-established easement, that of fencing, can-
not be considered as a right granted out of the servient
land with any more propriety than a hundred other ser-
vices which would be only matter of contract if the law
allowed them to be annexed to land in like manner. The
duty to repair exists only by way of covenant, yet the
reasoning of the leading cases is drawn from the law of
easement. On the other hand, a covenant by a lessee
to build a wall upon the leased premises was held, in
Spencer's Case, not to bind assigns unless mentioned ;*
but Lord Coke says that it would have bound them if it
had purported to. The analogy of warranty makes its
appearance, and throws a doubt on the fundamental prin-
ciple of the case. We can only say that the application

1 Rowbotham v. Wilson, 8 H. L. C. 848, 362 (Lord Wensleydale).
2 Harbidge v. Warwick, 8 Exch. 553, 556.

8 Rowbotham v. Wilson, 8 El. & Bl 128, 148, 144.

¢ 5 Co. Rep. 16, a.



SUCCESSIONS INTER VIVOS. 407

of the law is limited by custom, and by the rule that new
and unusual burdens cannot be imposed on land.

The general object of this Lecture is to discover the
theory on which a man is allowed to enjoy a special right
when the facts out of which the right arises are not true
of him. The transfer of easements presented itself as one
case to be explained, and that has now been analyzed, and
its influence on the law has been traced. But the prin-
ciple of such transfers is clearly anomalous, and does not
affect the general doctrine of the law. The general doc-
trine is that which has been seen exemplified in prescrip-
tion, warranty, and such covenants as followed the analogy
of warranty. Another illustration which has not yet been
mentioned is to be found in the law of uses.

In old times a use was a chose in action, — that is,
was considered very nearly from the point of view of con-
tract, and it had a similar history to that which has been
traced in other cases. At first it was doubted whether
proof of such a secret trust ought to be allowed, even as
against the heir.! It was allowed, however, in the end,3
and then the principle of succession was extended to the
assign. But it never went further. Only those who were
privies in estate with the original feoffee to uses, were
bound by the use. A disseisor was no more bound by
the confidence reposed in his disseisee, than he was enti-
tled to vouch his disseisee’s warrantor. In the time of
Henry VIIL it was said that “ where a use shall be, it is
requisite that there be two things, sc. confidence, and
privity: . . . a8 I say, if there be not privity or confi-

1Y.B.8Ed IV.5,6,pl.1; 22Ed IV. 6, pl. 18. Cf. 6 Ed. IV. 7,
pl 16.
8 CL Keilway, 423, 46%; 2 Bl. Comm. 829.
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dence, then there can be no use: and hence if the feof-
fees make a feoffment to one who has notice of the use,
now the law will adjudge him seised to the first use, since
there is sufficient privity between the first feoffor and him,
for if he [i e. the first feoffor] had warranted he [the last
feoffee] should vouch as assign, which proves privity ; and
he is in in the per by the feoffees ; but where one comes
into the land in the post, as the lord by escheat or the
disseisor, then the use is altered and changed, because
privity is wanting.”!

To this day it is said that a trust is annexed in privity
to the person and to the estate? (which meauns to the per-
sona). It is not regarded as issuing out of the land like a
rent, so that while a rent binds every one who has the
land, no matter how, a disseisor is not bound by the trust.
The case of the lord taking by escheat has been doubted,*
and it will be remembered that there is a difference be-
tween Bracton and later authors as to whether he comes
in a8 quast heres or as a stranger.

Then as to the benefit of the use. We are told that
the right to sue the subpena descended indeed to the heir,
on the ground of heres eadem persona cum antecessore,
but that it was not assets.® The cestui que use was given
power to sell by an early statute.® But with regard to
trusts, Lord Coke tells us that in the reign of Queen Eliza-

1 Y. B. 14 Hen. VIIL 6, pL. 5. Cf. Chudleigh’s Case, 1 Co. Rep. 1204,
122%; 8. C., nom. Dillon v. Fraine, Popham, 70-72.

8 Lewin, Trusts, Ch. 1. (7th ed.), pp. 16, 15.

8 4 Inst. 85; Gilb, Uses (Sugd.), 429, n. (6) ; Lewin, Trusts (7th ed.),
pp. 15, 228.

¢ Burgess v. Wheate, 1 Eden, 177, 203, 246.

8 Lewin, Trusts, Introd. (7th ed.), p. 8.

¢ 1 Rich. III. ¢. 1. Cf Rex v. Holland, Aleyn, 14, Maynard's arg. ;
Bro. Feoffements al Uses, pl. 44 ; Gilb. Uses, 26* (Sugd. ed., 50).
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beth all the judges in England held that a trust could not
be assigned, “ because it was a matter in privity between
them, and was in the nature of a chose in action.”? Uses
and trusts were both devisable, however, from an early
day? and now trusts are as alienable as any form of
property.

The history of early law everywhere shows that the
difficulty of transferring a mere right was greatly felt
when the situation of fact from which it sprung could not
also be transferred. Analysis shows that the difficulty is
real. The fiction which made such a transfer conceivable
has now been explained, and its history has been followed
until it has been seen to become a general mode of thought.
It is now a matter of course that the buyer stands in the
shoes of the seller, or, in the language of an old law-book,*
that “the assign is in a manner quasi successor to his as-
signor.” Whatever peculiarities of our law rest on that
assumption may now be understood.

1 4th Inst. 85; s. c,, Dyer, 369, pl. 50 ; Jenk. Cent. 68, c. 30. Cf. Gilh,
Uses, 108° (Sugd. ed. 399).

3 Gilb. Uses, 35° (Sugd. ed. 70).

® Theloall's Dig., L. 16, pl. 1.
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of an offer, 303. mals, 18, 19.

Accessio, 364, 365.
Accident,
what is, 94.
said to be no defence, 82-88;
contra, 89-107.
Acquisition, original, 245.
Act,
criminal, 54-59, 86-72, 75, 131.
in civil lnblllty, 91, 131, 152.
mdeobeatamnnspenl, 82-88;
contra, 89-107.
of God, 201, 202.
Action,
liability to sn. s sanction, 82;
_ contra, 148, 149.
ights of, went to tbo heir, 348.
Adfathamire, 857.
Administrators, 344.
Admirslty,
personification of ship, 26-33.
procodun in rem, 245.

doveloped from law of slaves, 16,
228-282.

e ipal lisble for torts of, 16
ci e for of, 16,
Pn2n29-231.

prineipd and, but one persona,

fdse ropruenutwn by, 281.
ﬂnﬁtpmby V 233
to ho! on,

Almtlon, wth of freedom of,

Alleghnee, due to lord of chief es-
tate, 351.

as to bulment, 165-167.
as to alienation, 855-360.
as to warranty, 872, 378.

Animals,
procedure against, 7-10, 15, 17-

21.
liability for by, 15-24,

AT }5:11-;5212, 217.
possession of
(See Cattle.)
ﬁmmus domini, 218-222.
ppeals.

(See Trespass and Indictment.)
Appropriation and delivery, 233.
Arson, 64, 66.
Assault. (See Trespass.)

called quasi heir, 873, 876, 877.

quasi successor, 409,

when entitled to benefit of war-
ranty, 373-377, 387.

when entitled to benefit of cov-
enants, 378, 879, 401-405.

ng}it; of, as to easements, 387,

01.
had debt and covenant for rent,

when bound by warranty, 8965.
bound by a use, 407.
ﬁmgnment of a leasehold, 208.

functlona of, 102, 114.
for rent, 240.
Assumpsit,
in tort, 81, 188, 275-285.
in bailment, 188, 185, 195, 288.
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A

cfut' (cont’d)

contract, 197, 285-287.

omission after an, 277-285.

history of, as an action of con-
tract, 274-288, 200, 206.

mn' 3 . 3
as 41:; the maxim ignorantia juris,

a8 to unintentional wrongs, 81,
82.

as to sanction, 82.
as to blameworthiness, 82, 107.
as to easements, 383, 384.
man the standard of con-
uct, 49-51, 108-111, 162.

Bail, 249, 250.
Bailee has true possession, 174, 175,

221.
has possessory remedies, 165-175,
211.

special promise by, 185, 186.
breaking bulk, 1 6 224.
property laid in, in larceny,

Burnt

INDEX.

ity, 45, 40-51, 865, 56, 76.
Austin's view of, 82, 107.
in civil liability, 92-119,1238-125,
187, 144-150, 1565, 162.

Blood feud, 8.
Bona fide purchasers from bailee, 169.
Breach of contract,

special damages for, 801.

l':in theory of possession, 207, 211.

bailees bresking, 176, 224.
Burden of proof of negligence, 108,

114.
Burglary, 74.
Jal,
story of, 859.

Buyer in seller’s shoes, 353-355, 363~

366, 368, 873.

common, 183-198, 208.

pptgcoemon by, 212, 217.

title by, 85
burden of f of, 106.
standard of, 111, 112.

lubthty of, 167, 176-204, 248, | Carrie

mngful transfer by, 167, 169.
gratuitous, 178, 179,  195.
two sets of duties of, 185.

Bailment,

Bailor has not

German theories of, 168.
German origin of our law of, 167,
178, 176, 180.
sssumpsit in, 188, 185, 195, 288.
consideration in the law of, 181,
186, 186, 196, 197.
common c-lling in, 183-198.
gratuitous, 178, 179, 195.
special, 176.
(See Pledge.)
ion, 174, 175,
but see 224.

possessory remedies by, 165-169,
171-175, 180.

Bankruptcy in Roman law, 861,
Bequests,

residuary, not specific, 344.

Bilateral contracts, 287, 304, 835,

337.
(See Contracts.)

s,

breaking bulk, 176, 224.

liability of, 180-205.

the custom of the realm, 187, 190,
192,

said to be a servant, 288.

action on the, 80, 81, 87, 274, 275.
against a bulee, 188 184, 190.
common in, 184.
for negligence a.mr an undertak-
gave rise to an action of
contract, 277-285.
(See Assumpsit.)

Cattle,

recovery of stolen, 165.
owner answerable for, 10, 116-
119, 156.

usa,
md consideration, 258, 286.

probtble. in malicious proseca
tion, 140, 141.

Chattels, 350.
Charters,
proof by, 271-278.
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Choice,

to liability, 54, 66, 94,
144, 154, 157-160, 168.
freedom of, restrained, 220.

Codification, 87.

Collision, 27.

Commodatum, 175.

Common. (See Calling, Carrier.)
Communication,

privileged, 188, 189.

Compensation,

in criminal law, 14, 40, 41.

Composition, 3.
Condition,

and consideration, 292.

analysis of, 815-389.

definition of, 818.

precedent, 816, 817.
subsequent, 316, 817.

effect of, 819-321.

how created, 322.

by construction, 822.

in unilateral contracts, 327.

in bilateral contracts, 335-337.
need not be a future event, 329.
truth of description is a, 329.
when performance is a, 338, 834.
when giving of security is a, 337.
tests of its existence, 334-338.

Conduct,

what is dangerous, 158.

average man the standard of, 49—
51, 108-111, 162.

uences,

foresight of, 53-80, 64, 65, 75,
92-96, 108, 110, 130, 138, 146,
147, 161.

of contract, 302, 317.

Consideration,
img}i«ﬁonorfmmpﬁonof,lst
in bailment, 181, 185, 186, 196,
197.

in debt and assumpsit, 285-287.

and causa, 2638, 286.

history of, 258-271, 284-287.

in :ezed instruments, 134, 254,
258, 278.

detriment as a, 268, 271, 287,
290-292,

when sufficiency of is determined,
291.

condition and, 292.

and motive, 203, 294.

executed, 286, 295-297.

in bilateral contracts, 304.

Conlpincy, 141, 143.
Construction,
of deeds and wills, 126.
office of, 302, 808.
conditions by, 822.
Contra pacem, 84, 101.
Contract,
breach of, and tort, 13, 14.
m:go:hxﬁnde erilrng::dl: 40, 41,
i y act of 202.
in bailment, 185, 288.
Gll'sl forms of, 248-250, 259, 260,
1

real, 266.
debts, simple, 258.
under seal, 134, 264, 258, 278.
seal once necessary, 280.
assumpsit and, 197, 285-287.
denotes a consequence, and con-
notes facts, 215.
bilateral, 287, 804, 835, 887.
elements of, 289-807.
not a servitude ad Aoc, 800.
special dnmagu in, 801.
construction in, 302, 308.
knowl of facts in, 304.
mistake 1n, 308-812, 328.
fraud in, 311, 815, 823-828.
void, 308-3815.
voidable, 315-889.
consequences of, 302, 817.
by letter, 805-807.
repugnancy in terms of, 810-812,
828-382.
unilateral, 327.
description, 828-382.
essential terms, 330, 381.
when rescission not allowed, 838,
334.
intention in, 334, 885.
test of conditions, 384-388.
assignment of, 340, 341.
(See Assumpsit, Conditions.)
Contractual remedies for rent, 891,
392.
Contributory ne%ligence, 118, 128,
Conversion, 83, 98, 99, 148, 144.
trespass to the rnon and, 96-99.
sue for.

who ma; (See Posses-
sory Iamedies.)
Conve; ;;es, 8340-342, 355, 866, 867,
Coplrcen;ra.
but one heir, 850.
Counter promise, 292, 304, 385.
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urts, Debt, (confd)
legislative functions, 35, 36. consideration in, 253, 254, 285,

functions of, 114, 115, 120-129,

160.
judicial notice of facts, 151.
ovenant,
doedl necessary, 265, but see

281.
origin of, 272, 273.
sgainst executors, 345.
warranty became s, 877, 878.
for title, effect of law of warranty
on, 378.
who entitled to benefit of, 878,
3879, 391, 401—405.
release of, 879.
easements created by, 898.
running with the land, 898-409.
on a deed of t, 894.
for a freehold, 400.
to abate a mill, 400.
going only with the estate in the
land, 405. ]
Creditor,
might kill or sell debtor, 14.
Crime, 53-56, 65, 75, 76, 278.
Criminal attempts, 65-70.
Criminal law,
object of the, 49.
Culpability. t318« Blameworthiness.)
Cllltor;l9 2:)(‘ e realm, 187, 190,

Damage,
that an act followed by, is suffi-
cient for liability, 81-88 ; con-
tra, 89-107.
in trespass to property, 97-99.
in contract, 801, 802.

Dm?r,

of an act, the test of criminality,
68-70, 75.91-:11 mak

y es an act

legtllygow:ong, 162.

g be ishable, though

acts ma uni e, thou

tsl;e d.ymgerpwn not known,

ool;n}&nct not blameworthy may be,

Debt,
:E.lilmt Jjailers, 177.
to detinue, 252, 270.
wager of law, 252, 288.
history of, 252-271.

296.

modes of trial in, 254, 256.

simple contract, 258.

secta in, 262-264.

did not spring from a promise,
264.

what was s, 270, 271.

su plsn.ntod by assumpsit, 258,

promise in, 289.

contract precedent in, 285, 296.

of donor, in Lombard law, 857.

rights and duties of heir and ex-
ecutor as to, 347, 852, 871.

Debtor,

insolvent, might be sold or killed,

14

Deceit, 132-187, 159.

construction of, 126.
neceasary to bind a surety, 280.
Delivery,
in bailment, 176-180, 186, 191,
192, 195, 197.
in sales, 288.
as a consideration, 200-292,

295.

Deodands, 7, 24-26.
Dependency,

in contracts, 334-389.
Depositary, 174, 284.
Depositum, 175.
Deposit vaults,

not insurers, 208.
Description, 828-332, 835, 886.
Déshériter,

used for ‘“sell,” 856.
Detinue,

nugplanted by case, 188, 184.

debt akin to, 252, 270.

(See Possessory Remedies.)

Detriment, .

as a consideration, 268, 271, 287,

290-292.

Devise,

freedom of, 358, 870.
De residuary, 844.

visee,
in Roman law, 362.
i heir, 369, 870, 391.
debt for rent, 891.
Disseisin,
rent capable of, 240.
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Disseisor,
not a successor, 868, 881, 390.
riﬁhts of, 381, 386, 408, 407, 408.
obligations of, 389, 395, 407, 408.
Distinctions,
of the law, 127.
Distress,
for services, 398.

ow;lle; not answerable for, 22, 23,
Donor, ’
donee liable for debts of, in Lom-
bard la

w, 357.

(See Heir.)
Duel,
in debt, 255.
Duties,
legal, 219, 220.

Easement,
ion of, 240, 382, 385.
inheritance in, 858, 865.
joinder of times, 853, 365.
w of, chiefly Roman, 367.
growth of law of, 882.
nature of, 388, 885, 386.
rights of assigus as to, 887, 401.
created by covenant, 398.
jectment, 244.
evators,
grain, not insurers, 208.
Employers, 231.
(See Servant.)

Enemy, .

loss by public, 177, 199, 201.
Equity,

asto false representation, 186,157,
Equivalency, 336.
Escheat, 390, 408.
Estate, 852, 876, 401.
Estovers, 402.
Eviction,

remedy for, 878.
Evidence,

rulings on, 120, 121.
Executed consideration, 286,295-207.
Executor, 844-347, 850, 852, 371.
Executory agreements, 258.
Expediency,

the source of law, 35, 86, 68.
Experience

fixes the test of liability, 56, 147,

149-152, 158, 162.

Expiation, 11, 12

415

Fact,

questions of law and.

(See Court ; Jury.)

the basis of rights, 239, 289.
Factors, 181, 198, 228.
False charges, 139-142.
False representation. (See Agent;

. ?’nud.)

continued to the heir, 343, 361.
Family law, 842, 843, 846, 855.
;nult. (See Blameworthiness.)

e,

each is a distinct persona, 851.
Felony, 57-59.d 85, 81

trespass and, 85, 87.
Feudal system,

successions under, 350, 351.
Finder,
has possessory remedies, 171,
222-225, 287.

Forbearance to sue, 805.
Force and arms, 84, 101.
Foresight,
in criminal liability, 53-60, 64,
85, 75, 180.
in civil liability, 92-95, 108, 110,
188, 146, 147, 161.
Fraud, 132-187, 231, 308, 311, 815,
823-328.

Freight, 80, 31.
Gans, . :
theory of possession, 208.
General issue, 85, 101.
German theories
of bailment, 168.
of ion, 206-208, 211, 218,
19, 284.
Gift,

a succession, 362, 365, 366.

act of, 199, 201, 202.
Grain elevators, 208.
Grantee,
heres used for,” 856.
made an heir, 856.

(See Assign.)
Grantor,

bound to warrant, 372-875.
Grltuiltons bailment, 178, 174, 179,
95.
Gross negligence, 120.
Growth of the law, 1, 5, 85-38, 127,
167, 243.
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Guests, 227.
Guilt. (See Blameworthiness.)

gu.rm, 144, 145, 156.

theory of punishment, 42.
of possession, 207.
Heir, ’

t]
identification of ancestor and,
343, 846-349, 852, 353, 369.
executor descended from Roman,
344.
takes real estate, 346.
rights and duties as to debts,
847, 348, 852, 371.
r and, 855, 356.
om of choice of, 358.
in Roman law, 860, 361.
legatee quasi an, 362.
devisee quasti an, 369.
rights and duties as to warranty,
§47, 849, 372, 395.

uu;g;s said to be quasi, 378, 376,

had debt for rent, 891.
bound by a use, 407.
had benefit of a use, 408.
Hereditaments,
- incorporeal, 399,

€res,

used for *‘grantee,” 356.
Hériter,

used for “ purchase,” 356.
Hirer, 171, 175.
Homage, 851.
Homicide, 56-61.
Hoetages, 248-250.
House lot not alienable, 857.
Huon,

romance of, 248.

Identification,
in contract, 812.
of heir and ancestor, 843, 346-
349, 852, 358, 869.
of buyer and seller, 368.
(See Assign.)
Ignorance,
effect of, on blameworthiness,
56.

Ignorantia juris neminem excusat,
47, 48, 125.
Ihering, ] 8
theory of possession, 208.
Tlegality. 148, 149.

INDEX.

Implication,

of intent and consideration, 134
Inanimate things,

procedure aguinst, 7-11, 19, 21,

24, 25.

Indemnity, 40, 146.
Indian Contract Act, 297.
Indictment and appeal, 39.
Individuals,

sacrificed to the community, 48.

in tort, 109.
Injuries,
unintentional. (See Accident.)
certain, permi 144, 145, 148.
In.h_erihnea,

in prescription, 362, 367.
See Heir.
Innkeppem, 16, 187, 190, 199.
nity,
in tort, 109.
Insurer,
common carrier, now an, 199-

201.
Intelligence, ired,
ol y 108-110.
Intent, )
in criminal law, 58, 64-76, 180.
in civil liability, 4, 80, 85-88,
97-99, 138-145, 159.
in poesession, 216, 218-227.
in contract, 834, 385.
Intentional harms,
nol;m;imu permitted, 144, 145,
56.
Intentional wrongs, 8, 4, 101, 161.
Interpretation, 302.
Issue,
general, 85, 101.

Jailer, 177, 250.
Joinder of times, 862-368.
Judicial cognizance, 151.
Jurata, 102, 114.
Jury,
province of, 102, 114, 115, 139
129, 185, 160.
origin of trial by, 262, 268.
Justification,
in malicious prosecution, 141,148

Kant,
Kintheoryof Ppossession, 206, 207,209.

13
Jurisdiction of the, 84, 101.



INDEX. 417
Knowledge, Lombard law,
of the law, 47, 48, 125. transfers, 357.
in crumnn.l lnhty. 58-60, 180, warranty, 372
o o
in cml liability, 183, 146, 147, urel'orneoveryof 168,180.

of falnty in deoceit, 185-187.
in slander, 189.
in malicious

tion, 141, 14

in contracts, 304.

{mecu-

Land,
bound to land, 883, 384.
may have rights, 883—885
bom;ld by the services, 388.
()
u to contracts by letter, 305.
uivalency, 385.
Llreony, 9-74.
breaking bulk, 176, 224.
servant mey commit, 226.
Property in, 228, 243.

huod on experience, 1, 218, 312.

qu?tlonl of fact and. (8« urt,
u

stan o s of the, 50, 51, 61, 62,
108-113, 125,185-187 162,324.

of torts, object of, 144.

and morals, 162.

the manner of its growth, 1, §,
8H8,f127, 1ﬂ67. N,

of specification, 111-118,

121, 134.M

duln with manifested facts, 234,

(Seo Snnchon )
Lawsuit,
tnnsfer of, 859,
tee,
quasi an heir, 362.
Ty
. contract by, 305-807.
n,
on ship, 27-83.
ancient, 128.
Leuehold,
ment of, 208.

Legatarius, 362, 369
Legulnhve function of the courts, 85,

contracts by, 805-807.

pouemon of, 222, 228, 2265.
Lucri causa, 78, 74.

Mainprisors, 249.
Mali

ce,
in criminal law, 52, 58, 62-64,
76, 130.
in tort, 79, 138-145.
Malicious mischief, 62-64.
Malicious prosecution, 140-142.
e parcel of the, 380,
rent parcel of the, 88
gnnslsnghm, 59-62.

arriage,
asa c;mndentlon, 268, 287, 206,
297.

Master,
liability for servant's torts, 6-10,
15-20, 90, 228, 230.
Ppossession by servant, 226.
may gue servant in trespass foy
conversion, 227.
Measure of in contract, 801.
Memorandum in writing, 302.
Mill acts, 148.
Misadventure,
) ho!:;cide by, 56, 60.

101,
malicious, 62-64.
Misrepresentation in contract, 808
311, 315, 822-825.
Mistake,
in trespass, 99
in contract, 308-812. 315, 328.
Mixed questions,
of law and fact, 122.
Moral element,
in civil liability, 79, 95, 110,
182-138, 141-144, 161, 163.
Motion,
of deod-.nd, 25, 26.
Mot:ve,
u:l tort, 133, 141-148.
in contract, 208, 294, 326,
Murder, 51-62.

Name,
roper, 309, 310, 312.
Negligence,
in torts, 79-81, 112, 147.

27
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Negligence, (conf'd) Person,
°gsn(lt.::oe’be(imuuherin.lint:tespnu, treag‘.on land and to the, 97-
82-88 ; contra, 89-107. 9

standard of, 107, 111, 112, 120,
127, 128.
functions of court and jury as to,
115, 120-129.
contributory, 113, 128,
to let a house infected with small-
ﬁ:l' 121.
in bailment, 183, 184, 200.
in & common calling, 203, 283.
indictment for, 276, 278.
after an undertaking, 276-284.
Nonfeasance, 188, 184, 278, 285.
Not ﬁuilty. 85, 101.
Novel disseisin, 210.
Noxe deditio, 8-15, 156.

Oath,
in the action to recover stolen
property, 168.
romissory, 247.

Obligations,
hp%:seuion of, 288.
Offer,
acceptance of, 808.
Omissions,
lisbility for, 82, 183, 184, 278-
285.
Owner,
had ry remedies, 167.
(See Animals, Cattle, Slaves.)
Ownership,
analysis of, 115, 215, 244-246.
Parol,

party not obliged by, 296.
evidence in contract, 302.

Patent,
analogous to ownership, 245.
Paterfamilias, 343.

Peace,
breach of, 84, 101.
Performance,
impossible by acts of God, 202.
ific, 800, 301.
of a promise, 318, 821, 322, 833-
336.
Peril,
when a man acts at his, 79, 112,
116, 140, 146, 149, 150, 158,
154, 156-158, 163.
that a man acts at his, 82-88;
contra, 88-107.

limited liability of certain, 109.
master and servant are one, 232.
Persona, 282, 343, 850, 851.
Personal,
estate goes to executor, 346.
Plg:zhbm of owner, 15-18.
ignus, 175.
g}edge. 176, 244.
to prosecute, 249.
Policy, public,
the ground of criminal liability,
40, 41, 48, 59, 68.
inl‘iiavﬂ liability, 85, 86, 95, 96,
ingla;v of carriers, 181, 198, 204,
Possession, 206-226, 234-289, 241,
244, 246.
of wild animals, 212, 217.
agent to hold, 232.
German theories of, 206-208, 211,
218, 219, 234.
bailees have, 174, 175, 221.
bailor has not, 174, 175, but see
224.

when a servant has, 226.

of gratuitous bailee, 173, 248.

of rights, 238-241, 840.

continuanos of, 235-288.

in trespass and ejectment, 244.

Possessor,

wrongful, had possessory reme-
dies, 241, 242.

mgsgful, not a successor, 366,
368.

of land had easements, 385, 386.

when bound by warranty, 395.

088ess0Ty
remedies, 165-175, 180, 211, 241,
242.

remedies for rent and services,
889, 390.
rights, continuance of, 215, 216.
Post-office,
in contracts by letter, 806.
Prdium non persona servit, 383.
Prescription,
title by, 245.
effect of inheritance in law of,
853, 362.
properly personal, 867.
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Prescription, (cont'd)
joigdser of times in, 364, 365, 367,
68.
bngor and seller identified, 365,
68.
;nd ut:eOf’ ?xooczl'apecnl 94
id to be a g ialty, 394.
Presentment, 40.
Presumption,
of intent or consideration, 134.
of malice in slander, 188.
Prevention,
the object of punishment, 42-49,
55, 56, 61, 62, 67-70.
Principal. (See Agent.)

Privileged communication, 188, 189.
Privity, 849, 868-370, 375, 876, 879,
380, 891, 899, 404, 405.
Probable cause, 115, 140.

Proced

ure,
in growth of substantive law, 258,
254,

Profert, 849.

Prohibition,
and taxation, 148.

Promise, 258, 280, 289-306.
subsequent, 286, 295-207.
performance conditional, 3818,

833-389.

Promissory,
oath, a contract, 247.
note, consideration, 294.

bt;rden of, 114.
l;?:per name, 309, 810, 312.

Y»
ggpnn to, 97-99, 158, 154.
recovery of lost or stolen, 165-
168, 180.

analysis of, 215.

in lncelny, 228, 243. £ 245

original acquisition of, 245.
Proposnlngu,n”&
Prosecution,

malicious, 140-142.
Provocation, 61, 62.

Prudence,
ordi , Tequired, 108~111.
Public. (See Calling ; Policy.)
Pnctlllxu' f ion, 208.
eory of possession, 208.
Punilht:yent.
object of, 40-49, 55, 59, 61, 66-68.
hase,
Aériter used for, 856.

419

Purchaser,
from bailee, 169.
heir and, 855.

Quality, 331, 336.
Quid pro quo, 258, 254.

Rape,
attempt to commit, 68.

Real contracts, 266.

Real estate, .
trespass on, 88, 97-99.
who takes, 846.
definition of, 850.

Recklessly,
meaning of, 136.

Recognizance, 262.

very,
of lost or stolen property, 165-
168, 180.
Reformation,
in punishment, 42.
Relationship,
in Roman law, $60.
Release,
of covenant, 379.
Remainders, 352.
Remedies. (See Possessory.)
Rents, 240, 369, 388-392.

covenant to, 402, 403.
Replevin,
special property in, 242.
Representation,
in contract, 318, 814, 327, 828.
fraudulent, 182, 134, 136, 187,
822-328.
Repugnancy,
in terms of a contract, 810-312,
328-332.
Request, .
in cases of executed considera-
tion, 295-297.
Rescission
of a contract, 333, 334.
Residuary
bequests and devises, 344.

Ras?onsibility
or acts, theory of abeolute, 83-
88 ; contra, 89-107.

Retaliation,

the origin of liability, 2-4, 87.
Retribution,

in Punishment, 42, 45, 47.
Reversioner, 352.
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Revocation, 308, 307.
Reward,

when can be recovered, 294.
. (See Bailment ; Consideration. )

ts,
analysis of I 214, 219, 220,
239, 289. el
ion of, 238-241, 840.
transfer of, 840, 354, 409.
may belong to hnd 883-386.
by prescription, 892, 898.
Ripuarian Franks,
transfers in law of, 857.
Robbery,
in bnlment, 178, 179.

thoory of servitudes, 388.
Roman law,
accident, 284
ncy, 232.
bailment, 176, 209.
btnkruptcy, 861.
capture, 218.
hidden treasure, 224 n.
mf-ncy, 109.
maritime lien, 33.
noxe deditio, 8~15.
personal liability of master and
owner, 15, 16.
possession, 209, 235.
real contracts, 266.
sales, 354.
-emtudea, 888, 384.
successions, 342, 343, 861-366.
Rules of the law. (See Standards.)
Rulin
on evidence, 120, 121.

Sale,
incomplete, supposed origin of
contract, 251.
official witnesses, 255, 256.
warranty of quality, 331
& succession, 362-366.
description in contracts of, 336,
836.
in early Roman law, 854.
Salic law,
trannfen in, 856, 857.
Sanction,
liability to an action as s, 81, 82,
148, 149.

Sa
':ﬁn ry of po.eulon, 207, 218, 236.
as to origin of contract, 251.

INDEX.

Seal,
eontxs-lch under, 134, 254, 268

278.
use of, 261, 272, 278.
oncs necessary to a contract, 280.
Secu. 257, 262-265.
Security,
giving of, when a condition, 837.
Seduction,
action for, 240.
Self-preference,
not punished, 47.

déshériter used for, 356.
er,
bound to warrant, 372.
buyer succeeded to, 354, $58,
863-366, 873.
Servant,
factor, treated as, 181, 228.
has not ion, 226-228.
status still like a slave’s, 228.
. (See Agency ; Master.)

Services,
feudal, 851, 388-898.
Servitude,
contract not s, 800.
(See Easements.)
Shaw,

Clnef Justice, 106.
Sheri

hujnnsdu:twn, 84, 101.
8hip,

rsonification of, 26-83.

ien on, 26-38.

ownen. liability of, 6, 185, 16,
Sin hr succemon. 859.
Assign ; Heir ; Succession.)

op,
property dropped in a, 222.
Sl]:nder, 1388-140, 158, 159.

liability of, 7-10, 15, 17, 19.
(See Agency; Master.)
Special
damages in contract, 801.
property, 242, 243.
Specialty,
prescription said to be a suff
cient, 894.
Specific
rformance, 300, 301.
g:questu and dovuel, 844.
Squib case, 88, 92.
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Standards,
of the law, 50, 51, 61, 76, 108,110,
111, 116, 123-128, 185, 137,
189, 142, 144, 162, 309, 324.
functions of court and jury as
to, 123-129.
Statute,
matter of fact, 150, 151.
Succession,
after death, 340-853.
example of singular, 359.
in conveyance, 353-409.
in prescription, 362, 368, 367,

in warranty, 874-381.
g-ivity means, 375, 376, 404.
covenants for title, 378-381,
401.
in uses and trusts, 407-409.
Successors,
executors and administrators are
universal, 345, 846.
80 heir in Roman law, 361.
d quasi, 409.
Suit, 257, 262-265.
Surety, 248, 249, 260, 264, 269, 280,
287, 871.
Surrender,
of offending object, 9, 15, 18, 35.
Suus in writs, 210 n. 2, 242.

Taxation,
prohibition and, 148.
Tenant, 852, 389, 890.
Terms,
in a contract, when essential, 830,

831.
repugnancy in, 810-812, 828-382.
Theft. (See Larceny.)
Title,
in possessory actions, 209, 210.
covenants for, 378-380.
Tort, Tﬁ" Intent ; Negligence ;

pass.)
and breach of contract, 18, 14.
object of law of, 79, 144.
malice in, 79, 138-142, 145.
assumpsit in actions of, 81, 188,
275-285.

on,
witnesses, 256, 257, 262.
Transfer,
of rights, 340, 854, 409.
early Roman form of, 354.
in Balic law, 356, 857.
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Transfer, (cont'd)
in Ripuarian law, 857.
in Lombard law, 857.
in Anglo-Saxon law, 358-360.
two principles of, 398.
Trespass,
origin of, 8, 4, 101, 102.
liability in, 77-107, 110, 145,
146, 161.
general issue in, 85, 101.
and case, 81, 90, 91.
on land, 83, 85, 97-99, 153.

gowmion sufficient for, 244.
y bailor, 171, 172
de bonis, title a defence in, 210.
would not lie against one in pos-
session, 275.
Trover, 83, 97-100, 143, 144, 242.

disseisor not bound by, 408,
devisable and alienable, 409.
escheat, 408.

Unavoidable. (See Accident.)
Undertaking. (See Assumpsit.)
Unilateral contracts, 327.
Unintentional wrongs, 80, 81, 110.
(See Accident.)
Universal successors,
executors and administrators are,
845, 346.
80 heir in Roman law, 861.
Universi
sale of, 361, 362.
Use,
requires privity, 399, 407.
benefit of, went to the heir, 408.
alienable and devisable, 408, 409.

Ven, ce,
e basis of liability, 2-5, 9-15,
84, 87, 40, 41, 45.
Vi et armis, 84, 101.
Void contracts, 808-315.
Voidable contracts, 815-389.
Voluntary act. (See Peril.)

‘Wager,
on a past event, 304.
of law, 184, 261, 268, 288.
Warranty, 260, 871-378.
deceit for breach of, 185.
in contracts, 329, 831, 836.
rights and duties of heir as to
347, 849, 372,
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422 INDEX.
W
.mtrnt(iﬂeddzo benefit of, 373 construction of, 126

877, 386, 887.
succession in, 374-377, 399.
effect of, on other covenants, 878.

395.
mng puttmhr land, 8985.
and ocovenant, 899, 400.
v dant to th 307.
not a t e manor, .
fiabory,
customs of, 212.
will,
K‘t!l.lte.,' theory of the freedom of

oou
53 7'Rl

of 1and, when allowed, 870
Windscheid,

his theory of possession, 208.
Witnesses,

tt?:lg by, 265-257, 261-263.

proof by. 257 n. 1, 261, 264,

271-27
gﬁh 274:.see T
rongs. ( TeSpass.
ng-doil)ng. (See BIAmeworthi-
ness.
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